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A CLOUD UPON THE HORIZON WHICH 
THREATENS OUR DUAL FORM OF GOV- 
ERNMENT. 





Without going into the merits of the 
anti-Japanese legislation proposed by some 
California legislators, in violation of treaty 
stipulations with Japan, we see in the con- 
troversy, which has now continued for the 
last few years between the President of the 
United States and the officials of the State 
of California, an occasion of considerable : 
alarm and mortification. 


We can sympathize with the citizens of 
any commonwealth who situated in close 
proximity to some foreign danger may 
either appreciate its reality more keenly 
than the rest of us, or magnify its unreality 
out of all reasonable proportion, as to be- 
come impatient at the failure of the balance 
of their countrymen to appreciate the im- 
pending catastrophe or to take steps to pre- 
vent it. Thus Texas may reasonably or 
unreasonably fear an invasion from Mexico, 
or Maine look with undue suspicion across 
its Northern border, or Florida might have 
been equally as impatient of federal: in- 
activity against Spain in Cuba as California 
is of our government’s relations with 
Japan to-day, but such conditions do not 
justify any commonwealth thus situated in 
losing its faith in the general government - 
and proceeding to make itself as well as the 
general government ridiculous by hurling 
its puny anathemas at the foreign foe and 
legislating them out of the land and out of 
privileges granted to them by treaties with 
the federal government. 

One of the strongest arguments in favor 
of the relinquishment of all powers of 
sovereignty to the general government is 





the latter’s frequent embarrassment when 


confronted with its own helplessness in 
compelling the people of every state to ob- 
serve its agreements with foreign powers. 
And although our confidence in our dual 
scheme of government has never been 
shaken, we would not hesitate a moment in 
sacrificing all the benefits of state autonomy 
if that ever became necessary in order to 
uphold the dignity of the American 
Republic as co-equal with any other nation 
in the world in the extent to which it may 
exercise the usual powers of sovereignty. 
But it is not necessary to sacrifice state 
autonomy. That “greatest instrument ever 
struck off at a single moment by the mind 
of man,” the federal constitution, fully 
meets the emergency. The provision which 
declares that a treaty properly concluded 
by the federal government becomes the 
supreme law of the land has in it the germ 
from which should spring by proper con- 
struction every possible attribute of sover- 
eignty so far as regards the dealings of 
this government with the government of 
every foreign power. There is no restric- 
tion upon the treaty-making power of the 
federal government except those few re- 
strictions in the constitution which apply 
to the exercise of federal powers and not 
exclusively to the states. Although our 
federal government has been very respect- 
ful of the policies of the various states and 
often made itself ridiculous in the eyes of 
foreign powers by inserting in its treaties 
provisions that such treaties should not 
operate to interfere with the statutes of 
states regulating the disposition of lands by 
purchase or descent to aliens, nevertheless 
as a matter of law the federal government 
is under no obligation to respect the con- 
stitutions, laws or policies of any state. The 
president of the United States by and with 
the consent of the senate have absolute and 
uncontrollable powers, subject to the ex- 
ception already noted, to bargain as they 
will with foreign governments and in so 
doing may override the policies of any 
state, may overturn all its legislation hav- 
ing reference to aliens and their rights 
within any state and even state constitu- 
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tions must retire humbly from the field in 
the face of this supreme and _ necessary 
power of every sovereign government. 


This was not always so. Much differ- 
ence of opinion has existed among states- 
men on this question. An exhaustive re- 
view of the authorities which have taken 
extreme views on the treaty-making powers 
of the United States government is given 
in 43 Cent. L. J. 2tr, loc. cit. 215. From 
these authorities it appears that the treaty- 
making power has been regarded as em- 
bracing nearly all questions arising between 
us and other nations, adjustable only by 
mutual consent, whether the subject-matter 
be comprised among the delegated or re- 
served powers. In 1819, the opinion was 
advanced that the federal government can- 
not interfere with states in the disposition 
of lands in their territorial limits. But this 
view discarded and the later 
treaties proceed upon the doctrine that the 
federal government has authority to regu- 
late by treaty all matters properly the sub- 
ject of international convention, the only 
limit being the constitution, which expressly 
enjoins states from entering into contracts 
of this nature with foreign governments, 
in order to secure to all citizens the same 
rights and an even operation of treaties, 
which as federal laws are exempt from in- 
terference by state legislation. Oakey v. 
Bennett, tt How. (U. S.) 483. About 
1850 the doctrine of 1819 came in vogue 
again, and the treaties of that period pro- 


was soon 


ceed upon the principle that the federal 
government must not interfere with the 
disposition of lands by the states, a view 
finding its strongest expression in the 


treaties with France (1850), Brunswick 
(1854) and Switzerland (1850 ratified 
1855). In 1857 this doctrine was again set 


aside and since then it is established that 
the federal government has power to regu- 
late by treaty all matters of international 
character, properly the subject of negoti- 
ations between our government and other 
nations.” De Geofroy v. Riggs, 133 U. S. 
258. 

The rule as now settled is well stated by 
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Mr. Justice Field in De Geofroy v. Riggs, 
133 U. S. 258 where that learned jurist 
says: “That the treaty power of the 
United States extends to all proper sub- 
jects of negotiation between our govern- 
ment and the governments of other nations, 
is clear. It is also clear that the protection 
which should be afforded to the citizen of 
one country owning property in another, 
and the manner in which such property 
may be transferred, devised or inherited, 
are fitting subjects for such negotiation 
and of regulation by mutual stipulations 
between the two countries. The treaty 
power, as expressed in the constitution is 
in terms unlimited except by those re- 
straints which are found in that instrument 
against the action of the government or of 
its department, and those arising from the 
nature of the government itself and of that 
of the states. It would not be contended 
that it'extends so far as to authorize 
what the constitution forbids, or a change 
in the character of the government or in 
that of one of the states, or a session of 
any portion of the territory of the latter, 
without its consent. But with these ex- 
ceptions, it is not perceived that there is 
any limit to the question, which can be ad- 
justed touching any matter which is proper- 
ly the subject of negotiation with a foreign 
country.” 

It is evident that ill-advised legislators of 
California and Nevada are making this na- 
tion ridiculous in the eves of the world. If 
treatv stipulations with any nation should 
perchance override the policies of any state 
or subvert legislation which any particular 
state may think necessary, the appeal should 
not be to the state legislature but to the 
senate of the United States before such 
treaty is confirmed. After such treaty is 
confirmed, it becomes the supreme law of 
the land, all laws of any state to the con- 
trary notwithstanding. Nor is the arm of 


the federal government shortened by any 
limitations on what may be the subject mat- 
ter of a treaty except those already referred 
to in the quotation from Justice Field. If 
the terms of any treaty are not acceptable 
to the American people, or any considerable 
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portion of them, let them say so at the prop- 
er time, but when such treaty is concluded 
and confirmed, let every mouth be closed, let 
every voice of objection be hushed in loyal 
obedience to the sovereign will of the nation 
and in support of our honor and good name 
among the nations of the world. 








NOTES OF IMPORTANT DECISIONS. 





LANDLORD AND TENANT—FORFEIT- 
URE FOR UNPERMITTED ASSIGNMENT 
OF LEASE.—It is true that equity does not re- 
lieve against the forfeiture of a term because 
of an assignment without the lessor’s consent, 
unless there are special grounds like mistake 
or fraud in connection with the assignment. 
18 Am. & Eng. Ency. Law (2d Ed.) 374; 1 
Pomeroy, Eq. Jur. 454; 2 Taylor, L. & T., Sec. 
496; 1 McAdam, L. & T. 797, and citations; 
Wolfer v. Macato, 9 Mod. 112; Barrows v. 
Isaacs, 1 Q. B. (1891) 471; Eastern Tea Co. v. 
Dent, 1 Q. B. (1891) 835; Grigg v. Landis, 19 
N. J. Eq. 350; 68 Am. Dec. 73, mote p. 86; Bax- 
ter v. Lansing, 7 Paige (N. Y.) 350. An as- 
signment may be absolutely prohibited, be- 
cause an owner of premises has the right to 
select his tenant and stipulate against the 
transfer of a term he grants except with his 
approval. A breach of this stipulation can- 
not be compensated in damages, as a failure 
to pay rent when due, or perform various 
other covenants, may be; nor does it fall with- 
in any of the rules according to which equity 
will relieve, as, of course, against a forfeiture. 
But while the law is as we have stated it in 
the preceding paragraph it is also true that 
a lessor will not be permitted in equity to 
work a forfeiture of a lease where he has 
stood by and without objection allowed the 
assignment to take place and the assignee to 
make valuable improvements. This is the 
point in which the recent case of Powers Shoe 
Co. v. Odd Fellows Hall Co. (Mo. App.), ‘113 
S. W. 253, turned. Im that case the plaintiff 
assignee of Kinsella, the original lessee, was 
permitted to go into possession, and make val- 
uable improvements. 





The court in the course of an interesting 
opinion. says: “Meanwhile, the president of 
the lessor company and one of its directors 
led the officers of the two shoe companies to 
believe consent would be granted, and stood 
by while the shoe companies continued to 
make valuable improvements and incur ex- 
pense in changing the names on the signs, 
labels, and cartons. While these changes 
were going on, appellant’s board of directors 
told its secretary to try to effect a comprom- 
ise, but not to declare a forfeiture; that ‘s. 
to give no notice to the Kinsella Company th: 
lease would be forfeited because of a change 
of occupancy. The so-called compromise to 
be attempted was no compromise with the 
Kinsella Company as lessee at all, but an ef- 
fort to imduce the Front Shoes Company to 
pay $1,800 a year more rent. It thus appears 
that during the time appellant was postponing 
an answer to the shoe companies regarding 
permission to assign the lease it was negotiat- 
ing for more rent, and, without protest or dis- 
approval, was allowing said companies to do 
the very acts for which it asserted the lease 
had been forfeited. A forfeiture was not af- 
terward formally declared until appellant real- 
ized it could get no higher rent. We attach 
little weight to appellant’s consent in July to 
a display of signs bearing the names of various 
corporations, though this consent tended to 
encourage the belief that it cared nothing 
about the name in which the business was con- 
ducted. Without said circumstance, there is 
ample evidence to prove appellant’s behavior 
would damage the Kinsella Company if the 
lease should be terminated because of what 
the latter company did toward putting another 
company in possession, though perhaps this 
amounted to an assignment of the lease. Dick- 
inson Co. v. Fitterling, 69 Minn. 162, 71 N. W. 
1030; Jones, L. & T. Sec. 442, p. 503. Ifa 
lessor would forfeit the term for breaches of 
contract by the lessee, he must be prompt in 
his declaration of forfeiture after he learns of 
the breaches, and cannot hold his decision in 
reserve to speculate for some advantage to 
himself, while he suffers the tenant to incur 
expense in the belief that he will not be dis- 
turbed. 18 Am. & Eng. Ency. Law (2d Bd.) 
pp. 382, 388, and citations in notes; Garnhart 
v. Finney, 40 Mo. 449; 93 Am. Dec. 303; Hawes 
v. Favor, 161 Ill. 440, 43 N. EB. 1076. 
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PART II. 





Labor Contracts—Many of the state 
legislatures have attempted to prescribe by 
statute, certain terms of employment in 
labor contracts. In many instances em- 
ployers are required, under penalty to pay 
their employees in current coin or in in- 
struments redeemable therein, and are also 
required to make payment at regular inter- 
vals." The constitutional provisions us- 
ually invoked to annul statutes of this 
character, are those which declare that no 
person shall be deprived of life, liberty or 
property without due process of law. Pro- 
visions to this general effect are to be found 
in all the state constitutions and in the 
federal constitution.* Yet the manifest 
intention of the legislatures in the enact- 
ment of these statutes is to enlarge the 
liberty of the working man, or at least to 
protect him against the cupidity of the em- 
ployer, and it is somewhat remarkable that 
one branch of a government by the people 
should persistently enact legislation de- 
signed to promote the interests of the 
workingman, and that another branch 
should as_ persistently annul it as 
detrimental to his interests and de- 
structive to his liberty. To this effect 
the opinion of some of the courts is set 


(1) In the following cases the constitutional- 
ity of acts of this character has been discussed: 
Cases Holding Such Acts Void—Braceville Coal 
Company v. People, 147 Ill. 66, 22 L. R. A. 340; 
Bauer v. Reynolds, 3 Pa. Dist. Rep. 502; State 
v: Loomis, 115 Mo. 307; State v. Goodwill, 33 W. 
Va. 179; State v. Fire Creek, 33 W. Va. 188, 6 
L. R. A. 188; Frorer v. People, 16 L. R. A. 492, 
141 Ill. 171; Com. v. Perry, 155 Mass. 117, 14 L. 
R. A. 325; Dixon v. Poa, 60 L. R. A. 308; Ritchie 
v. People, 155 Ill. 98, 29 L. R. A. 79; Low v. Rees 
Printing Co., 41 Neb. 127, 24 L. R. A. 702; State 
v. Haun. 61 Kan. 146, 47 L. R. A. 369; Stimson 
Mill Co. v. Braun, 136 Cal. 122, 57 L. R. A..726; 
Johnson v. Goodyear Min. Co., 127 Cal. 18, 47 
L. R. A. 344. Cases Sustaining Such Acts—Har- 
bison v. Knoxville Iron Co., 103 Tenn. 421, 56 L. 
R. A. 316; Opinion of Justices, 163 Mass. 591, 
28 L. R. A. 345; St. Louis ‘I. M. & S. R. Co., 37 La 
R. A. 504; 64 Ark. 83, 173 U. S. 404; Skinner v. 
Garnett Gold Mining Co., 96 Fed. 744; Peel Splint 
Coal Co.:, 17 L. R. A., 385; 36 W. Va. 802. 


(2) See 14th and 15th amendments to the 
federal constitutions. 





forth in language not only vigorous, but 
almost intemperate. Thus in Good- 
charles v. Wingeman, 113 Pa. 431, it was 
said: “The act is an infringement alike of 
the liberty of the employer and employee. 
More than this, it is an insulting attempt 
to put the laborer under legislative tutel- 
age, which is not only degrading, but sub- 
versive of his rights as a citizen of the 
{United States. He may sell his labor for 
what he thinks best, whether money or 
goods, just as his employer may sell his 
iron or coal, and any and every law which 
proposes to prevent him from so doing, is 
an infringement of his constitutional priv- 
ilege and consequently vicious and void.” 
In reviewing this class of legislation a 
recent writer says: “To place the working 
classes under special protection against the 
aggression of capital, beyond the careful 
and strict enforcement of their rights; to 
compel the employer to pay the rate of 
wages determined by the state to be equi- 
table, is to change the government from a 
government of freemen, to a paternal gov- 
ernment or a despotism, which is the same 
thing. * * * In this country where 
suffrage is universal, and the wage earn- 
ers constitute a vast majority of the voters, 
if they are unable to assert their claims 
without the aid of law they cannot do so 
with its aid.” “And thus their inefficacy 
confirms the unconstitutionality of laws 
which are designed to protect the work- 
man against the oppression of the em- 
ployer. Laws therefore which are  de- 
signed to regulate the terms of hiring in 
strictly private employments, are unconsti- 
tutional, because they operate as an inter- 
ference with one’s natural liberty, in a case 
upon which there is no trespass upon pri- 
vate right, and no threatening injury to the 
public. And this conclusion not only ap- 
plies to laws regulating the rate of wages, 
of private workmen, but also any other 
law whose object is to regulate any of the 
terms of hiring, such as the number of 
hours of labor per day, which the employ- 
er may demand. There can be no con- 
stitutional interference by the state in the 
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private relation of master and servant, ex- 
cept for the purpose of preventing fraud 
and trespass.” 


That public sentiment in the United 
States supports the general trend of legis- 
lation in favor of the employee there can 
be little doubt. As an evidence of this we 
may point to the fact that-the state of New 
York amended its constitution so as to va- 
lidate this class of legislation after it had 
been declared void by the courts. The 
New York Court of Appeals in 1gor, de- 
clared void a statute providing that the 
wages of men employed on public works, 
etc., shall not be less than “the prevailing 
rate for a day’s work in the same trade. 
* * * in the locality * * * where 
* * * such public work * * * is 
performed,’* and in 1905 the constitution 
of New York was amended so as to pro- 
vide that “the legislature may regulate or 
fix the wages or salaries, the hours of work 
or labor, and make provision for the pro- 
tection, safety, and welfare of persons em- 
ployed by the state or by any county, city, 
town, village, or other civil sub-division of 
the state, or by any contractor or sub-con- 
tractor performing work, labor or services 
for the state or for any city, county, town, 
village or other civil division thereof.” In 
Kansas a statute containing provisions of 
this character, and further limiting the la- 
bor day to eight hours, was sustained with- 
out any express constitutional provision 
permitting such limitation; and this statute 
was also upheld by the United States Su- 
preme Court, three of the judges dissent- 
ing. By recent amendments the constitu- 


(3) Tiedeman, State & Federal-Cont. of Per. 
& Prop. Vol. 2, p. 942-943. 

(4) People v. Cooler, 166 N. Y. 1, 52 L, R. A. 
814. 
(5) Re Dalton, 61 Kan. 257, 47 L. R. A. 381; 
Atkin v. Kansas, 191 U. S. 207, 48 L. Ed. 154. 
Laws of this character have been held void by 
the courts of Indiana, Street v. Varney Electri- 
cal Sunn. Co., 160 Ind. 338, 61 L. R. A. 154; Illi- 
nois, Fiske v. Raymond, 188 Ill. 206, 52 L. R. A. 
291; Ohio, Cleveland v. Clements Bros. Construc- 
tion Co., 59 L. R. A. 775; California, Re Kubach, 
9 L. R. A. 482, 85 Cal. 274; Washington, Seattle 
v. Smyth, 22 Wash. 329. In the last two cases 
the restriction was imposed by city ordinance, 
not by statute. The constitution of California, 





‘tions of California, Colorado and Montana 


prescribe eight hours as a day’s work in 
all public work.® 


Limiting Hours of Work in Particular 
Occupations —Some of the newer state 
constitutions reflecting what seems to be 
the growing sentiment of the people have 
provisions prescribing an eight hour day 
in particular occupations. Thus Colorado 
in 1901 amended its constitution fixing 
eight hours as a day for workers in mines, 
the supreme court of that state having held 
a statute with like object void.7 A like 
amendment was adopted by Montana in 
1903, applying not only to workers in 
mines, but to mills and factories also.® 


But these constitutional provisions have 
to stand the test of the federal constitution 
as construed by the United States Supreme 
Court. In New York a statute limiting 
the hours of labor to ten hours per day 
was sustained by the court of appeals, but 
the decision was reversed by the United 
States Supreme Court.° The New York 
court had sustained the statute on the the- 
ory that it was a valid exercise of the po- 
lice power. But the United States Su- 
preme Court, speaking through Mr. Jus- 
tice Peckham, said: “We think the limit of 
the police power has been reached. and 
passed in this case. * * * [If this 
statute be valid, and if, therefore, a proper 
case is made out in which to deny the 
right of an individual, sui juris, as employ- 


now, by the amendment of 1901, prescribes an 
eight-hour day in all public work. And the 
Washington court in the more recent case of 
Re Broad, 36 Wash. 449, 70 L. R. A. 1011, prac- 
tically overruled Seattle v. Smyth, following the 
decision of the United States Supreme Court in 
Atkin v. Kansas, 191 U. S. 207. In Ellis v. 
United States, 206 U. S. 246,, an act of congress 
prescribing an eight-hour day for labor on the 
public works of the United States was held 
valid. And so in Colorado, since the amendment 
to the constitution in 1903, Keefe v. People, 6 
L. R. A. (N. S.), 181; and so also in Nevada Re 
Boyce, 65 L. R. A. 47; 


(6) Federal and State Constitutions of the 
United States, by Stimson, p. 311. 

(7) Re Morgan, 47 L. R. A. 62. 

(8) Federal and State Constitutions of the 
United States, by Stimson, p. 312. 

(9) People v. Lochner, 177 N. Y. 145, 198 U. 
8. 45. 
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er or employee, to make contracts for the 
labor of the latter under the protection of 
the provisions of the federal constitution, 
there would seem to be no length to which 
legislation of this sort might not go. * * 
* Not only the hours of employees, but 
the hours of employers, could be regulated, 
and doctors, lawyers, scientists, all profes- 
sional men as well as athletes and artisans 
could be forbidden to fatigue their brains 
and bodies, by prolonged hours of exer- 
cise, lest the fighting strength of the state 
be impaired.”° 


Limiting Hours of Work for Women 
and Children.—The influence of the Unit- 
ed States Supreme Court’s decision in the 
Lochner case is apparent in the attitude of 
the New York court towards legislation re- 
stricting the working hours of women in 
factories. An act of this character was 
held void by that court in a case decided 
in June, 1907.% Mr. Justice Gray in de- 
livering the opinion of the court, said: “I 
think that the legislature preventing the 
employment of an adult woman in a fac- 
tory, and in prohibiting her to work there- 
in before six o’clock in the morning or after 
nine o’clock in the evening, overstepped the 


(10) In this case three of the judges, Har- 
lan, White and Day dissented. The United States 
supreme court had previously sustained a stat- 
ute of Utah limiting a day’s work in mines and 
smelters to eight hours. Holden v. Hardy, 169 
U. S. 366; the court saying that the constitution 
of the United States should not be so construed 
as to deprive the states of the power to amend 
their laws so as to make them conform to the 
wishes of the citizens as they may deem best 
for the public welfare, without bringing them 
into conflict with the supreme law of the 
land. In Lochner v. New York, the court point- 
ed out that regulative legislation was going to 
an excess, that in three states the legislatures 
had attempted to regulate horseshoeing and 
that the regulative acts had been held void. 


People v. Beattie, 89 N. Y. Supp. 193. Re Aubry, 
78 Pac. (Wash.), 900; Bessette v. People, 193 
Ill. 334, 56 L. R. A. 558. The very recent de- 


cision in the case of Adair v. United States, 208 
U. S. 161, shows that the court is not disposed 
to recede from its position taken in Lochner v. 
New York. Adair was indicted under a stat- 
ute of the United States forbidding common 
carriers engaged in interstate commerce to dis- 
charge an employee for the reason that he was a 
member of a labor union. The court held the 
statute void. 

(11) People v. Williams, 189 N. Y. 131, 12 L. 
R. A. (N. S.), 1130. 





‘limits set by the constitution of the state 


to the exercise of the power to interfere 
with the rights of citizens.” Referring 
to the Lochner case he said: “The argument 
there was, and it had prevailed in this 
court, that the legislation was valid as a 
health law under the police power, but the 
federal supreme court refused to recog- 
nize the force of the argument, and held 
that if such legislation could be justified, 
that constitutional protection against inter- 
ference with liberty or person and the free- 
dom of contract was a visionary thing. 
It was held that bakers are in no sense 
wards of the state. Viewed in the light 
of a purely labor law, with no reference 
whatever to the question of health * * * 
alaw * * * involves neither the safe- 
ty, the morals, nor the welfare of the pub- 
lic, and that the interest of the public is 
not in ‘the slightest degree affected by 
such an act. * * * So I think in this 
case, that we should say, as an adult fe- 
male is in no sense a ward of the state, that 
she is not to be made the special object of 
the exercise of the paternal power of the 
state, and that the restriction here imposed 
upon her privilege (the italics are ours) 
violates the constitutional guaranties.”?? 


Limitations upon Business Undertakings 
under Provisions Forbidding Internal Im- 
provements by the State—Many of the 
state constitutions contain provisions re- 
stricting the legislature in its power to pro- 
mote internal improvements. Under a 
provision of this character, an act author- 
izing the establishment of a state oil re- 
finery in Kansas to compete with the Stand- 
ard Oil Company was held void.* The 
opinion of the Kansas Supreme Court, 


(12) The statute here involved applied also 
to minors, but the court did not touch upon the 
question of its validity as applied to them. Pre- 
vious to the decision of the federal supreme 
court in the Lochner case statutes limiting the 
hours of labor for women had been sustained in 
Com. v. Beatty, 15 Pa. Super. Ct. 19; State v. 
Buchanan, (Wash.), 59 L. R. A. 343; Wenham 
v. State, 65 Neb. 406, 58 L. R. A. 830; and de- 
clared void in Ritchie v. People, 155 Ill. 98, 29 
i & A. TR 


(13) State ex rel Coleman y. Kelley (Kan.), 
70 L. R. A. 450. 
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written in July, 1905, contains the follow- 
ing: “Of the thirty-three persons who 
signed the constitution, all but Benjamin 
F. Simpson, Joseph Taylor Burris, S. H. 
Huston and Edmund G. Ross have joined 
the majority; and this is the first time that 
it has become necessary to invoke the aid 
of this provision of the constitution to pro- 
tect the state in its sovereign capacity, from 
the public disaster, which history shows 
would follow its engaging in a purely pri- 
vate enterprise. It has been the policy of 
our government to exalt the individual 
rather than the state, and this has contrib- 
uted more largely to our rapid national de- 
velopment than any other single cause. Our 
constitution was framed and our laws en- 
acted with the idea of protecting, encour- 
aging and developing individual enterprise ; 
and if we now intend to reverse this policy, 
and to enter the state as a competitor 
against the individual in all lines of trade 
and commerce we must amend our consti- 
tution, and adopt an entirely different sys- 
tem of government.”** 


State Elevators —The Supreme Court of 
Minnesota in a case,’® decided in 1894 held 
that a state grain elevator was a work of 
internal improvement, and that an act of 
the legislature authorizing it was void. In 
its opinion the court uses the following lan- 
guage: “The time was when the policy was 
to confine the functions of government to 
the limits strictly necessary to secure the 
enjoyment of life, liberty and property. The 
old Jefferson maxim was, that the country 
is governed the best that is governed the 
least. At present the tendency is all the 
other way, and towards socialism and pa- 
ternalism in government. This tendency 
is, perhaps, to some extent, natural as well 
is inevitable. * * * The wisdom of 


(14) The provision of the Kansas state con- 
stitution referred to by the court reads as fol- 
lows: “The state shall never be a party in 
carrying on any works of internal improve- 
ment.” Similar provisions are found in the 
constitutions of Michigan, North Dakota, South 
Dakota, Wyoming, Alabama, Minnesota and Wis- 
consin. 


(15) 


Rippe v. Becker, 56 Minn. 100, 22 L. R. 
A. 857. ° 





such a policy is not for the courts. The 
people are supreme, and if they wish to 
adopt such a change in the theory of gov- 
ernment, it is their right to do so. But 
in order to do it they must amend the con- 
stitution of the state.” 


The Minnesota court recognizes the 
power of the legislature to regulate the 
business of the owners of grain elevators, 
holding that it is one thing to regulate, but 
quite another thing for the state to own 
and operate such business.”* 


Constructing Levees and Dykes.—Dykes 
and levees are essential to the proper use 
of some of the navigable rivers of the Unit- 
ed States, and yet the Supreme Court of 
Wisconsin has declared them to be within 
the category of internal improvements 
which the state may not undertake to con- 
struct. The legislature of that state, in - 
the year 1901, appropriated twenty thou- 
sand dollars for the purpose of constructing 
and strengthening the levee system on the 
Wisconsin river. It is manifest from 
the decision of the court holding this act 
void, that the constitution was regarded as 
expressly forbidding works of the character 
contemplated by it, and that, but for the 
express prohibition, the Wisconsin court 


would have sustained the act.17 We quote 
from the opinion: 
“This case presents for consideration 


and decision, not the inherent limits of the 
general power of appropriation of public 
moneys conferred upon the legislature. * 
* ¥* but instead presents the question * 
* * whether the legislature is express- 
ly forbidden to enact legislation such as 
that before us. The prohibition relied on 


(16) Re Application of Stewart, 65 Minn. 515, 
33 L. R. A. 427. 


(17) In England the construction of dykes 
and levees has long been regarded as a proper 
object for the expenditure of public money. 
King v. Commissioners of Sewers, 8 T. R. 312. 
Rooke’s Case 5, Cooke 100a; Commissioners of 
Sewers v. Queen, L. R. 11 App. Cases, 449, L.’ R. 
14 Q. B. Div. 561. And so in many of the states. 
Bass v. State, 34 La. Ann. 494; Morrison v. Morey, 
146 Mo. 543; Daily v. Swope, 47 Miss. 367; Han- 
sen v. Hammer, 15 Wash. 315; Penrice v. Wallis, 
37 Miss. 172; Garrett v. Green, 3 Pennyp. 370. 
See Note to 58 L. R. A. 757. 
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is Sec. 10, Art. 8 of the constitution: “The 
state shall never contract any debt for 
works of internal improvement or be a par- 
ty in carrying on such works.’ That by 
the appropriation of money to be expend- 
ed by a state commission in certain work 
the state is made a party in carrying on 
such work, cannot be doubted. Indeed, 
that is not questioned, but only whether 
the construction of a proposed system of 
levees is a work ‘of internal improvement’ 
within the meaning of this constitutional 
inhibition. The words themselves are 
capable of including substantially every act 
within the scope of governmental activity 
which changes or modifies physical condi- 
tions within the limits of the common- 
wealth; but as the purpose of the consti- 
tution was to form a government (pream- 
ble) we must presume that these words 
were used in sufficiently limited sense to 
permit the accomplishment of that funda- 
mental purpose, at least, to a reasonable 
extent. That some limitation of the broad 
meaning was intended has been recognized 
by all branches of the government and by 
the people in the unchallenged provisions for 
state capitol, university, schools for blind, 
deaf and feeble minded, hospitals, peniten- 
tiaries and the like, and for extensive works 
in improvement of the grounds appurtenant 
thereto. On the other hand, we cannot 
doubt the use of these words in a sense 
to exclude works which, but for the pro- 
hibition, might have been within the legiti- 
mate field of state government,—works 
having at least some measure of public and 
governmental purpose,—else the prohibi- 
tion would have been needless. * * * In 
the light of the historical situation surround- 
ing the framing of our constitution * * 
* we cannot doubt that prima facie, le- 
vees or dykes to restrain the waters of a 
navigable river are works of internal im- 
provement. * * * Removal of dan- 
gerous rapids from a navigable river would 
tend to protect life, yet the authorities hold 
it a prohibited internal improvement, no 
matter how fully the legislature may have 
been impressed with the desirability of the 





improvement for the life saving purpose. 
For the same reason the fact that levees 
at the place in question might incidentally 
avert possible peril to life, cannot make 
them other than works of internal improve- 
ment.”28 

Aiding or Constructing Railroads.—It 
is of course well known that railroad con- 
struction in the United States has been 
largely aided by municipal, state and fed- 
eral governments; but it is not so well 
known that some of the state constitutions 
as construed by the courts forbid state and 
municipal aid, and also forbid state own- 
ership and operation of railroads.1® The 
reasons which can be urged against the 
subsidizing of railroad companies 
been set forth with great force and abili- 
ty in the case of People v. Salem,”° by two 
very eminent judges." In 1864 the legis- 
lature of Michigan passed an act authoriz- 
ing certain townships to pledge their cred- 
it to aid in the construction of a railroad to 
an amount not exceeding five per cent of 
the assessed valuation of the real and per- 
sonal property within their boundaries. The 
constitution of Michigan provided that 
“the state shall not be a party to, or inter- 
ested in any work of internal improvement, 
nor engaged in carrying on any such 
work,” but the opinion of ‘Mr. Justice Cool- 
ey shows that he was disposed to hold the 
act void on general principles, irrespective 
of this express provision. Like the Mas- 
sachusetts judges, in declaring the act for 
the establishment of municipal coal plants 
void, Judge Cooley based his argument on 
the proposition that the legislature could 
not authorize a tax for any but a public 
purpose, and that the granting of aid to a 
corporation to enable it to construct a rail- 


(18) State ex rel Jones v. Froehlich (Wis.), 
58 L. R. A. 757. 

(19) Constitution of Michigan, Sec. 9, Art. 
14. Between 1830 and 1840 several states under- 
took to construct railways, but with disastrous 
results, so that most of the undertakings were 
abandoned. and it would seem that only two 
states, Georgia and Massachusetts, have ever ac- 
tually owned a completed railroad. 

(20) 20 Mich. 452. 

(21) Mr. Justice Cooley and Mr. Justice Camp- 
bell. 
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road subserved private rather then public 
ends. Railways, he said, “are not when in 
private hands, the people’s highways; but 
they are private property, whose owners 
make it their business to transport persons 
and merchandise in their own carriages, 
over their own land, for such ‘pecuniary 
compensation as may -be stipulated. * * 
* The hackmen of Detroit make a busi- 
ness of transporting persons and property 
over shorter routes for their own profit. 
* %* * Like the railroad corporations, 
they supply a public want, and if the for- 
mer can be called public agency, the latter 
it must be conceded, are entitled to stand 
in the same category. * * * We per- 
ceive therefore that the term ‘public pur- 
poses,’ as employed to denote the objects 
for which taxes may be levied, has no re- 
lation to the urgency of the public need, or 
to the extent of the public benefit that is to 
follow. It is on the other hand merely 
a term of classification, to distinguish the 
object for which, according to settled usage, 
the government is to provide, from those 
which by like usage are left to private in- 
clination, interest or liberality, It creates 
a broad and manifest distinction—one in 
regard to which there need be _ neither 
doubt nor difficulty—between public works 
and private enterprises; between the public 
conveniences which it is the business of 
government to provide, and those which 
private interest and competition will supply 
whenever the demand is sufficient. When 
we draw this line of distinction we perceive 
immediately that the present case falls out- 
side of it.” 

The opinions of Mr. Justice Campbell 
and Mr. Justice Christiancy also show a 
strong inclination to regard the subsidizing 
of railroads as outside the legitimate sphere 
of governmental action, But notwithstand- 
ing the eminence of these judges and the 
high authority of their judicial utterances, 
the doctrine laid down by them in Peopie 
v. Salem, was not generally indorsed, and 
is not now in its full scope, the law in any 
state outside of Michigan. The power of 
state legislatures to authorize municipal 





aid to railroads has been affirmed in a mul- 
titude of cases.27, However, the legisla- 
ture may not directly grant aid for the con- 
struction of railroads.”* 

During the past twenty-five years there 
has been a remarkable increase in the num- 


(22) State v. Whitesides, 3 L. R. A. 777, 30 
S. C. 579; State v. Neely, 3 L. R. A. 672, 30 8. 
C. 578; State v. Charleston, 10 Rich. L. 491; Otoe 
County v. Baldwin, 111 U. S. 1, 28 L. Ed. 331; 
Moultrie v. Fairfield, 105 U. 8. 370, 26 L. Ed. 945; 
Fond du lac County Suprs, ads. Olcott, 83 U. 8. 
16 Wall. 678, 21 L. Ed. 882; Thompson v. Lee 
County, 70 U. S. (3 Wall.) 327, 18 L. Ed. 177; Gel- 
pecke v. Dubuke, 68 U. S. (1 Wall.) 175, 17 L. Bd, 
520; Myer v. Muscatine, 1 Wall. (U. 8.) 384, 17 L. 
Ed. 564; Clark v. Janesville, 10 Wis. 186; Bush- 
nell v. Beloit, 10 Wis. 196; Phillips v. Albany, 28 
Wis. 340; Rogan v. Watertown, 30 Wis. 259; 
Dawson v. Milwaukee & N. W. R. Co., 28 Wis. 
597; Gibbons v. Mobile & G. N. R. Co., 36 Ala. 
410; Stein v. Mobile, 24 Ala. 591; Agusta Bank 
v. Agusta, 49 Me. 507; Dyar v. Farmington, 70 
Me. 515; Hopple v. Brown Twp., 13 Ohio St. 311; 
State v. Hancock Co. Commissioners,-12 Ohio St. 
596; Cass v. Dillon, 2 Ohio St. 607; Cincinnati W. 
& Z. R. Co. v. Clinton Co. Comrs., 1 Ohio St, 77; 
St. Louis v. Alexander, 23 Mo. 483. Sharpless v. 
Philadelphia, 21 Pa. 147, 59 Am. Dec. 759; Police 
Jury v. McDonogh, 8 La. 341; Aurora v. West, 
9 Ind. 74, 22 Ind. 88; Robinson v. Bidwell, 22 
Cal. 379; Morris v. Morris Co. Comrs., 7 Kan. 576; 
Society for Savings v. New London, 29 Conn. 
174; Talbot v. Dent, 9 B. Mon, 526; Butler v. 
Dunham, 27 Ill. 474; Taylor v. Newberne, 55 N. 
C. 141; San Antonio v. Jones, 28 Tex. 19; Cotton 
v. Leon County Comrs., 6 Fla. 610; Inferior Court 
of Dougherty County, 23 Ga. 65; Hallenbeck v. 
Hahn, 2 Neb. 377; Davidson v. Ramsey County 
Comrs. 18 Minn. 482; Bennington v. Park, 50 
Vt. 178; Stairn v. Genoa, 23 N. Y. 439. Nichol v. 
Nashville, 9 Humph. 252, See Note to 14 L. R. A 
479. 


(23) This is true of Wisconsin, and probably 
of all states whose constitutions forbid the state 
being interested in or carrying on works of in- 
ternal improvements. State ex rel Jones v. 
Froehlich (Wis.), 58 L. R. A. 757. The Michigan 
doctrine forbids not only direct aid, but also in- 
direct aid through counties, cities, etc. People 
v. Salem, Supra; Attorney General v. Pingree, 
46 L. R. A. 407, 120 Mich. 550. The case last 
cited holds that a statute authorizing the city 
of Detroit to purchase a street railway system 
violates the constitution. A similar statute was 
sustained in Massachusetts. Prince v. Crocker, 
166 Mass. 75, 32 L. R. A. 610. The draft of a 
new constitution, which will be submitted to the 
voters of Michigan in November of the present 
year especially provides that cities of twenty- 
five thousand inhabitants or over shall have 
power to own or operate street railways. Other 
works usually considered as of a public charac- 
ter, but which in Michigan.may not be done by 
the state or its municipal subdivisions may be 
referred to, viz., dredging sand flats from a 
river, Ryerson v. Utley, 16 Mich. 269; deepening 
and straightening river, Anderson v. Hill, 54 
Mich. 477. The granting of a bounty in aid of 
manufactures. Michigan Sugar Co. vy. Auditor 
General, 124 Mich. 677; Michigan Corn Improve- 
ment Ass’n v. Auditor General, 150 Mich. 69. 
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ber of statutes declared void by the courts. 
Prof. Stimson says that during ll 
the ninety years, from 1796 to 1886, the 
United States Supreme Court found only 
one thousand constitutional cases to con- 
sider, and in these declared some two hun- 
dred statutes of states or acts of Congress 
to be unconstitutional; while in the twenty 
years, from 1886 to 1906, they considered 
more than thirteen hundred cases of this 
sort, and that probably a larger proportion 
than. before were held unconstitutional. He 
also says that during the single year 1906, 
one hundred and four laws of the states, or 
of the United States, were declared void 
by the courts.** But in his opinion the 
bulk of this legislation is of a character 
which the people do not approve, and wel- 
come the action of the courts in declaring 
it void. No doubt this is true of much of 
it, but it is also true that there is a strong 
demand for much, particularly of the class 
known as labor legislation, and considera- 
ble feeling has been aroused by the de- 
cisions nullifying it. 
W. A. Courts. 
Sault Ste. Marie, Mich. 
(24) 


Fed. & St. Const. Preface, p. 8. 








HUSBAND AND WIFE—CRIMINAL RESPON- 
SIBILITY OF HUSBAND FOR SLANDER 
OF WIFE. 





STATE v. FULTON. 





Supreme Court of North Carolina, Nov. 25, 1908. 





A husband may be convicted of slandering his 
wife under Revisal 1905, sec. 3640, providing 
that, if any person shall attempt in a wanton 
and malicious manner to destroy the reputation 
of an innocent woman by words written or 
spoken which amount to a charge of inconti- 
nency, he shall be guilty of a misdemeanor. 


BROWN, J.: It is admitted by the learned 
counsel for the state that this court has long 
since decided that a husband is not indictable 
for slandering his wife under our statute 
(State v. Edens, 95 N. C. 693, 59 Am. Rep. 294), 
and we are asked to overrule that decision. 
It was in 1886 that the eminent jurists who 
occupied this bench at that time held 





unanimously that our statutory enactment cre- 
ating the offense of slandering an innocent 
woman does not embrace those persons who 
sustain marital relations to each other, and 
that its operation is confined to those not thus 
related. In speaking of the long-established 
policy of the law as bearing upon the married 
relation, Chief Justice Smith eloquently says: 
“In other cases, short of these extremes, it 
drops the curtain upon scenes of domestic life, 
preferring not to take cognizance of what 
transpires within that circle, to the exposure of 
them in a public prosecution. It presumes 
that acts of wrong committed in passion will 
be followed by contrition and atonement in 
a cooler moment, and forgiveness will blot 
it out of memory. So, too, the harsh and 
cruel word that sends a pang to the sensitive 
heart may be recalled, and relations that 
should never have been interrupted by an 
unkind or unwarranted expression again re- 
stored. The unnumbered mischiefs that might 
flow from making an unguarded and false 
imputation upon the wife’s chastity the sub- 
ject of a criminal proceeding are so obvious 
that we cannot think the General Assembly 
intended such a possible result.” The de- 
cision made by a court composed of sages of 
the law who were as chivalrous as they were 
pure and learned has become a part of the 
statute, and has been lived up to and acted 
upon since 1886. For 22 years the General 
Assembly has acquiesced in such construction, 
and thereby approved it. It is a well-known 
fact that the last Legislature voted down a 
bill intended to change it. The decision has 
been cited as authority and with approval in 
subsequent cases in this court. State v. Lewis, 
107 N. C. 972, 12 S. E. 457, 13 S. E. 247, 11 L. 
R. A. 105; State v. Haddock, 109 N. C. 873, 13 
S. E. 714. Whatever might be our impressions 
were the matter “res integra,” we deem it im- 
portant in the construction of statutes to ad- 
here to what has already been adjudged. The 
judicial interpretation becomes as it were a 
part of the statute itself. This view of the 
case is presented very strongly by Justice 
Walker in Hill v. Railroad, 143 N. C. 574, 55 
S. E. 854,9 L. R. A. (N S.) 606; Ashe v. Gray, 
90 N. C. 137; Lockhart v. Bell, 90 N. C. 500; 
Wells’ Res Adjudicata, pp. 542, 543. The judg- 
ment of our predecessors has abundant support 
in the decisions of other courts and in the 
text-books. Mr. McLean, an approved writer 
on Criminal Law (section 1045), says: “A 
husband is not indictable for defaming his 
wife, and it has been so held in England, not- 


. withstanding the married woman’s act.” In 


support of the text the author cites the de- 
cision of this court in State v. Edens. There 
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is a statute of New York, as broad and com- 
prehensive as the one construed in Eden’s 
Case, which says: ‘‘Any- married woman may 
maintain an action in her own name for dam- 
ages against any person, for an injury to her 
person and character, the same as if she were 
sole.” It was insisted in Freethy v. Freethy, 
42 Barb. (N. Y.) 641, that the words “any per- 
son” are so comprehensive as to include the 
husband, and give the right to the plaintiff to 
maintain an action for slander against the de- 
fendant, her husband. The New York court 
held that the Legislature did not intend by so 
general a statute to change the common-law 
rule as to the disability of husband and wife 
to sue each other, saying that the evils to be 
remedied “are but trifling when compared with 
such as would result from the litigation be- 
tween them of suits like the one in question. 
When the Legislature intends to make such 
a striking innovation of the rules of the com- 
mon law and so much opposed to public policy 
and the peace and happiness of the conjugal 
relation as would be the case if husband and 
wife were permitted to sue each other for 
alleged wrongs to character, it should use such 
language as will make it clearly manifest, and 
not leave it to the construction of the courts.” 
It is a rule of construction, generally recog- 
nized, that statutes should receive such in- 
terpretation as is agreeable to the rules of the 
common law in cases of that nature, for stat- 
utes are not presumed to alter the common law 
further than the act expressly declares. 9 Bac. 
Abr. p. 245. It is not enough that a case be 
w'thin the letter of the statute, if it be not 
also within the intention and spirit of it. Num- 
erous cases can be found in the books where an 
act came within the letter of the statute, but 
was declared not to be within its intention, 
2 Bac. Abr. 249; 9 Bac. Abr. 250; 2 Inst. 384; 
People v. Insurance Co., 15 Johns, (N. Y.) 358, 
8 Am. Dec. 243; White v. Wager, 25 N. Y. 
328. It would be a legal anomaly to hold that 
the husband may be convicted and punished 
for slandering his wife, and that she could not 
Sue and recover damages for the wrong done 
her. The married woman’s act enacted by 
the English Parliament in 1882 (45, 46 Vict.’ c. 
75, § 12) gives to a wife remedies by criminal 
proceedings for her protection and the pro- 
tection of her property. She can also sue 
in her own name for torts and wrongs done 
to her. Yet the Queen’s Bench held that a 
wife could not before and cannot since the 
aforesaid act take out criminal proceedings 
against her husband for defamatory libel. The 
Queen v. Lord Mayor, 16 Q. B. Div. Law Rep. 
772. From the earliest times it has been held 
that the wife cannot be convicted for stealing 





her husband’s goods; the reason being that 
husband and wife were considered but as one 
person in law. 1 Hale, P. C. p. 514. Upon this 
subject the Encyclopaedia lays it down that 
the common-law unity of husband and wife 
operates equally to preclude either spouse from 
successfully maintaining actions for tort such 
as slander and libel against the other. 15 
Am. & Png. 857. By statute in many states 
the right is given to husband and wife to 
sue each other for injuries to property or 
rights growing out of property, but in such 
states no adjudications can be found, so far 
as we are advised, which authorize such ac- 
tions for slander, libel, and other similar torts. 
15 Am. & Eng. 858. 

There is another very cogent reason why 
the construction given this statute in the 
Eden Case should be adhered to, and that is 
because the wife, whose character is at stake, 
cannot be permitted to testify against her 
husband upon the trial of the indictment. It 
being an indictment against the husband, he 
has the right to offer himself as a witness in 
his own defense, and under oath justify the 
charges he has made, and he could testify to 
facts that would blast the wife’s character if 
believed. He could testify that he saw her 
in the act of adultery and the wife’s lips are 
closed, for she is legally incompetent to testify 
against her husband when indicted for crime. 
except when charged with an assault and bat- 
tery on her person, or for abandoning her or 
for neglecting to support her. Revisal. 1905, § 
1635. There are no other exceptions to her 
statutory incompetency. This general dis- 
ability of those occupying the marital relation 
to testify against each other is founded on 
the soundest principles of public policy, and 
has been recognized from the earliest times 
since the case of Lord Audley, 3 How. State 
Trials, 402. So it was well known to the Gen- 
eral Assembly that in indictments under the 
statute we are considering the husband can 
testify in his own defense, but the wife may 
not be called to contradict him or to defend 
her own honor. In an action for divorce, 
neither husband nor wife is permitted to testify 
concerning the adultery of the other, but under 
this indictment the husband can testify in his 
own behalf and prove adultery upon the part 
of his wife, while her mouth is sealed by the 
law. It is inconceivable that the General As- 
sembly could leave the wife in any such cruel 
position while undertaking to legislate for 
her protection. If the Legislature had intended 
to include husband and wife within the pur- 
view of this statute, doubtless it would have 
amended the law so as to make the wife a 
competent witness, as in the other cases, to 
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prove the crime committed against her, not 
only to contradict her husband, but also to 
prove her owm virtue ‘ang continence,—ean 
essential fact incumbent upon the state to 
affirmatively prove before a conviction can be 
had. Without the evidence of the wife the 
prosecution must be doomed to failure. Her 
evidence could scarcely be supplied. We think 
it best to adhere to the judgment of our prede- 
cessors, and leave any change to be made by 
the Legislature, if in its wisdom any is deemed 
desirable. 

If by legislation this statute should be ex- 
tended so as to embrace those who are hus- 
band and wife, the lawmaking power can and 
will do the latter the plain justice to open 
the door that she may be a competent witness 
in a proceeding where her honor is at stake. 

Three justices having voted to quash the 
indictment the judgment of the superior court 
is affirmed. 

HOKE, J., concurs. 


Note.—The Common Law As To Crimes Of 
Husband Against Wife. And American Doctrine. 
—If North Carolina is not among American, 
court’s, exactly in.an unique position as to the old 
barbarity of wife beating, as a right (either assum- 
ed to have existed, or actually formerly existing), 
it is almost so. In nearly every state where 
decision is found it has been looked upon as a 
sort of anachronism to say that a husband has 
any lawful right to commit any violence upon his 
wife. One court has doubted whether or not it 
has ever been recognized as a right at common 
law. Thus in Fulgham y. State, 46 Ala. 143, 
the opinion quotes from 4 Blackstone Com. 444, 
445, to show it was merely a privilege allowed 
to the “lower rank of people,” and then the Ala- 
bama court says, in effect, that as there is not, 
in the eye of American law, any lower rank of 
people, so there is nowhere in this land any place 
for manifestation of this barbaric privilege. How 
vapid, if it was true as Blackstone said, seems 
fine spun sentiment about its being the policy 
of law, as derived from our ancestors, to draw 
a veil over marital infelicities and thus invite 
the dove of peace to smooth out the tangles of 
discord and strife of married people. 

Mississippi, in its earlier day, recognized what 
it considered the common-law rule, but later the 
circumstances of a case led its supreme court 
to make the following obiter declaration: “The 
suggestion in the evidence of a belief amongst 
the humbler classes of our colored population 

of a fancied right in the husband to chastise the 
wife in moderation makes it proper for us to say 
that this brutality found in the ancient common- 
law, though strangely countenanced in Bradley v. 
State, Walker (Miss.) 156, has never since re- 
ceived countenance, and it is superfluous to now 
say that the blind adherence shown in that case to 
revolting precedent has long been repudiated in 
the administration of criminal law in our courts.” 
In Georgia the husband’s “entire right is to use 
force to repel an assault by her on him or his 
property.” 

In Kentucky the wife is declared entitled to the 





same protection from violence at the hands of her 
husband that a stranger is entitled to. See 
Richardson v. Lawton, 4 Ky. Law Rep. 998. In 
Massachusetts, where, as the result of a husband 
striking his wife with his open hand, she fell and 
striking her head on the ground died, it became 
pertinent in view of the claim by the defense 
thet this was the unanticipated result of a lawful 
act, for the court to say that: “Beating or strik- 
ing a wife with the open hand is not one of the 
rights conferred on a husband by marriage and 
where she falls from the blow and dies, he is at 
least guilty of manslaughter.” Coin v. Thomp- 
son, 108 Mass. 458, 11 Am. Rep. 383. 

But the common-law theory of the husband’s 
duty and right to control his wife’s action is not 
abrogated entirely in this country. Thus, prior 
to the above Massachusetts holding, it was ruled 
in that state, that keeping a house of ill fame 
at a place where the family resided was deemed 
the husband’s act, though the home was the 
separate property of the wife, the law simply 
giving her the right to use her property in a legit- 
imate way. Com. v. Wood, 97 Mass. 225. And 
in Alabama and Texas, the husband has been 
deemed to have such a duty and responsibility 
as to the conduct of his wife that he may show 
in mitigation of his offense in beating her, that 
he was “immediately provoked” by her bad be- 
havior and misconduct. Robbins y. State, 20 
Ala. 36; Greta v. State, 10 Tex. App. 36. 

In Delaware, see State v. Berckley, 2 Harr. 
552: in New York, see People v. Winters, 2 
Park Cr. R. 10, and in Pennsylvania, see James 
v. Com. 12 S. and R. 220, wife beating was de- 
clared unlawful. In Illinois the unity idea in 
marriage was held not militated against except 
as necessarily resulting therefrom in the “mar- 
ried woman’s law” allowing free disposition of 
her separate property, and therefore the old rule 
obtained that no larceny could be committed by 
either converting the other’s property. See Thom- 
as v, Thomas, 51 IIl. 162. 

What seems to this writer the cardinal error 
adopted by the minority of the North Carolina 
court. and the entire bench in the Eden case, 
(prospectively overruled) is in their thinking that 
there was any place for strict construction of 
general words, such as “any person,” and taking 
them in a limited sense. Let it be conceded, that, 
at common law, a husband was not indictable for 
slandering his wife, and still that might be deem- 
ed so because slander of wife might have been 
looked upon as having about the same heinous- 
ness as was whipping the wife with a stick “no 
larger than the thumb.” 

The North Carolina statute, on its face, im- 
ports differently. It looks cn slander amount- 
ing to a charge of incontinency against an in- 
nocent woman, as being peculiarly cruel, and 
bearing the same comparative seriousness to other 
slander that serious assault bears to moderate 
correction. Therefore, if serious assault on the 
wife could be punished at common law, why 
could riot serious slander, if slander had then 
been ditsinguished as serious and slight? It 
might well be, that a husband, however foolish 
and unwise his conduct might be deemed, ought 
not to be indicted for slandering his wife by 
speaking of her as being an eligible candidate 
for “the ducking pond,” when he should be 
indicted for falsely publishing her as an un- 
chaste woman. 
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The married woman’s acts have not appeared 
to have been considered greatly, as factors in 
the conclusions reached. 


This annotation may not be deemed particu- 
larly of practical benefit, as happily cases have 
been and will continue to be rare, where prose- 
cutions are instituted. A husband who would 
go around publishing the shame of his wife is 
generally too contemptible to be believed or it 
will be thought that suspicion has so mastered 
him, that circumstances which to him only are 
“confirmation strong as proof of Holy writ,” are 
to others merely “trifles light as air.” 


It is useful, however, for us sometimes to 
hark back to old conditions, and, while we may 
reverence the great learning and intense legal 
spirit that built up the common law structure 
of olden days, wesshould not follow blindly the 
precedents, which had a sort of accidental asso- 
ciation with it. They merely show the dif- 
ficulties surrounding the old masters. 

Such a matter as I have been considering 
was not a thing of legal principle so much as 
a concession to the spirit of the age. It was 
a sort of blot on, rather than a part of, the 
common law. It would not have obtained in 
different and higher civilization, and it is rightly 
repudiated now. It is the essence only of com- 
mon law principle we inherited. Just as gavel- 
kind and primogeniture and villenage never 
came over here, as not being suited to our con- 
ditions, so also if wife beating might ever have 
been supposed to rightfully have obtained a foot- 
hold, it should have been deemed expelled by the 
declaration of independence, making all men (and 
this includes women) free and equal. 

N.C. C. 








CORRESPONDENCE. 





VALIDITY OF RELEASE SECURED FROM IN- 
JURED PARTY AT A TIME WHEN REA- 
SON IS IMPAIRED. 


Editor Central Law Journal:— 

‘With reference to your Editorial in the Jour- 
nal of August 14, (67 Cent. L. J. 121), I call your 
attention to the case of Mayer v, Haas, 126 
Cal. 560. The case supposed by you is where 
“the employer’s attorney has secured a release 
while the injured party is in no fit condition of 
mind to understand what he has agreed to.” 
This is ~ractically the condition of affairs in 
th- Meyer case. It makes no difference whether 
the condition of mind taken advantage of was 
the result of the injury or simply ignorance. 
In this case, a physician in the service of the 
employer got the injured man to sign a release, 
thinking it was a mere receipt for loss of time. 
In answer to the contention that the plaintiff 
was not seeking to rescind the release and had 
not offered to restore the money received by him 
at the time he signed it, the court said: “No 
offer to return the money was necessary, for the 
reason that the plaintiff in this case ‘is not at- 
tempting to avoid a contract which he has 
made, but is showing that he did not make the 
contract which he apparently made;’” citing 
many cases. See exactly parallel case: Yaple 





v. N. Y. O. & W. Ry. Co., 68 N. Y. Supp. 292. 
See also, 59 Cent. L. J. 405, 63 Id. 36, 86. 
Yours very truly, 
DENVER SEVIER. 
Eureka, Cal. 








NEWS ITEM. 





JUDGE JAMES B. WHITFIELD APPOINTED 
SUPREME JUDGE OF FLORIDA. 

James B. Whitfield was on January 5, 1909, 
chosen for the second time Chief Justice of 
the Supreme Court of Florida. Judge Whit- 
field was first appointed to the Bench in 1904, 
to fill a vacancy. - Since then he has been twice 
elected. In January, 1905, he was chosen Chief 
Justice, but as his commission under the ap- 
pointment expired in June of that year, he was 
Chief Justice only five months. He will now 
be Chief Justice until 1913. Prior to his ap- 
pointment to the Supreme Bench he had been 
Clerk of the Supreme Court, County Judge, State 
Treasurer and Attorney-General of the state. 
He is a native of North Carolina, but has spent 
most of his life at Tallahassee, Florida, 

(We are delighted to be able to make this 
announcement. Judge Whitfield has been un- 
usually courteous to the Central Law Journal, 
has always regarded it as one of his best ad- 
visers and continually put us under obligations 
to him for his many valuable suggestions, rela- 
tive to the importance of many recent decisions. 
Ed.). 








BOOK REVIEWS. 





CORPORATION MANUAL SUPPLEMENT, 
1908-09. 

The Corporation Manual now in its fifteenth 
edition, has become an absolute necessity to 
corporation lawyers and officers of corporations 
doing business in other states. No other work 
attempts to give so accurately and so promptly 
the changes and additions to the corporation 
laws of each state of the United States. 

The fifteenth edition of the manual is a most 
complete exposition of corporation statute law 
arranged according to a uniform classification. 
Since, however, the appearance of this last regu- 
lar edition a large number of states have added 
to, modified or subtracted from their corpora- 
tion regulations which the present supplement 
purports to chronicle. This work is very ably 
done under a corps of noted editors, headed by 
Mr. John S. Parker. 

Printed in one volume of 384 pages and pub- 
lished by the Corporation Manual Co., New York. 





AMERICAN STATE REPORTS, VOL. 122. 
Annotated cases are now the ideal of a work- 
ing lawyer. It is the most practical way of 
reaching quickly the meat of any particular 
question of law. The Trinity series is entitled to 
the credit of first establishing this mode of 
presenting the law upon a substantial basis. 
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The present volume, edited by Hon. A. C. Free- 
man, is one of the best in the whole series. The 
first annotation, and to our mind one of the 
best monographs in any series of reports is the 
annotation to the case of Bank of Eau Claire, 
v. Reed, 232 Ill. 238. The subject of the annota- 
tion is Scire Facias, and nowhere have we read 
a more concise, clear and exhaustive discussion 
of the purposes of this writ, so often misunder- 
stood. 


Other subjects discussed in exhaustive mono- 
graphs are as follows: Grant of Easements 
by Implication. p. 206; Protection of Exemptions 
Against Proceedings in Another State; Evidence 
to Explain the Meaning of Words Used in a 
Written Contract; Liability of Railroad Com- 
panies for the Negligence, Mistakes and Mis- 
representations of Ticket Agents; Continuance 
in Criminal Cases Because of Absence of Wit- 
nesses; Constitutionality of Statutes Regulating 
the Time and Method of Payment of Wages; 
Apportionment of Accretions. 


Printed in one volume of 1182 pages and pub- 
lished by Bancroft Whitney Company, San Fran- 
cisco, Cal. 


CYCLOPEDIA OF LAW AND PROCEDURE, 
VOL, 29. 

Every successive volume of Cyc. as 1t appears 
arouses new interest. It is safe to say that 
nothing equals this work in all the range of 
law publishing unless it be the great reporter 
system of the West Publishing Company. Vol- 
ume 29 adds a very important volume to the set. 
The principal articles in this volume are Mutual 
Benefit Insurance, by Louis Longee Hammon; 
Navigable Waters, by C. A. Nichols; Negligence, 
by John C. Hurspool; Neutrality Laws, by Thom- 
as Hodgins; Newspapers, by John King; New 
Trial, by C. A. Robbins; Notaries, by C. B. Sey- 
mour; Notice, by E. G. Chilton; Novation, by E. 
C. Ellsbree; Nuisances, by J. W. Magrath; Of- 
ficers, by F. J. Goodnow; Pardons, by A. C. 
Boyd; Parent and Child, by J. W. McGrath; Par- 
liamentary Law, by E. G. Chilton. 

Printed in one volume of 1696 pages and pub- 
lished by American Law Book Company, New 
York, N. Y. 


SCHOULER’S IDEALS OF THE REPUBLIC. 

A very interesting portrayal of American 
ideals issues from the pen of James Schouler, 
LL. D., in which that learned writer sets forth 
with remarkable conciseness and consummate 
skill those ideals universally cherished in this 
country and jealously guarded by laws and con- 
stitutional inhibitions. He first discusses those 
ideals that flowered out at the time of the 
American revolution and are represented by the 
great declaration of Thomas Jefferson in the 
Declaration of Independence that “all men are 
created equal.” Tracing this ideal of equality 
in all its manifestations, in the exercise of per- 
sonal property and family rights, the author 
dignifies the principle underlying this ideal to 
be peculiarly an American invention, refuting 
the claim that our Declaration of Independence 
was modeled after that of the United Nether- 
lands in 1581 by showing that this very doc- 
trine of equality was not recognized, especially 
in view of the fact that the divine right of 
kings to govern was recognized. 

The author then discusses in subsequent chap- 
ters and in a most humorous vein the subject 
ef civil rights, political rights, government by 





consent of the governed, written constitutions, 
federal union of sovereign states, the discipline 
of liberty, the three subdivisions of govern- 
mental authority, parties and party spirit, pub- 
lic officials as public servants, and the great 
ideal of private business and social life, the 
strife to surpass. The American who reads this 
volume will find .a mirror of his own ideals 
held up to view with an accuracy that is in- 
deed creditable. 

Printed in one volume of 303 pages, bound in 
cloth and published by Little, Brown & Co., 
Boston, Mass. 








HUMOR OF THE LAW. 





A correspondent writes us that down in 
Jackson, Miss., there is a justice of the peace 
who is a bit hard of hearing. On one of his 
court days, some time ago, there were four or 
five lawyers in the court room who were carry- 
ing on a protracted argument about the rela- 
tive merits of John Sharp Williams and James 
K. Vardaman as candidates for the United States 
Senate. Finally the justice could stand it no 
longer. “Looky hyar,” he said with an air of 
grim determination, “you lawyers have got 
to stop that racket. I’ve done disposed of four 
cases while you been arguin’ over there, an’ 
I ain’t heard a word of testimony in ’em at all,” 
—Law Notes. 


While Lawyer W. H. Lewis was trying a 
case in one of the sessions of the Superior 
Court the other day, he called to the stand as 
a witness a negro of the purest ebony hue. The 
opposing counsel questioned this witness sharp- 
ly on the cross-examination, winding up with: 

“Where do you live now?” 

“At the house of correction.” 

“What are you there for.” 

“Assaulting a man.” 

“I am trying,” said counsel to Lewis, “‘to es- 
tablish this man’s antecedents.” 

“Go ahead,” said Lewis, “when you get through 
I'll establish his antecedents, too.” When the 
lawyer had finished his cross-examination 
Lewis asked: 

“Where were you born?” 

“In Ireland.” 

“Where in Ireland?” 


“In Dublin.” 

“Where in Dublin?” 

“On Chapel street, between Coffin and 
Cradle.” 


“So you are an Irishman, are you?” 
“Yes, sir.’—Green Bag. 


Several decades ago there lived in Charleston, 
W. Va., a judge noted for his boorish man- 
ners, says the Philadelphia Ledger. A very 
finical lawyer whom he especially disliked was 
once trying a case before him and all the while 
the barrister spoke the judge sat with his feet 
elevated on the railing in front of him, hiding 
his face. 

Exasperated by this the lawyer queried: 

“May I ask which end of Your Honor I am 
to address?” ‘ 

“Whichever you choose,” drawled the Judge. 

“Well,” was the retort, “I suppose there is 
as much law in one end as the other.” 
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1. Abatement and Revival—Pendency of Other 
Action.—The pendency of one action is a defense 
to a second action on the same cause of action; 
but the dismissal of the first action for want 
of prosecution invalidates the defense.—Con- 
lon v. National Fireproofing Co., 112 N. Y. Supp. 
652. 

2. Alteration of Instruments—Effect.—An al- 
teration made in a note after it was signed by 
an indorser, but before its delivery, by or with 
the consent of the agent of such indorser, au- 
thorized to act for him in the transaction, does 
not release him from liability.—Luckenbach v. 
McDonald, U. S. C. C., E. D. Pa., 164 Fed. 296. 

3. Animals—Lease.—Where a lessee of sheep 
suffered damage by reason of the lessor’s fraud, 
based on his fraudulent representations as to 
the condition of the sheep, it was immaterial 
to his liability therefor whether the lessor or 
his agent failed to give any attention to the 
sheep suffering from an infectious disease.—T. 
C. Power & Bro. v. Turner, Mont., 97 Pac. 950. 

4. Appeal and Error—Death of Appellee.—The 
administrator of a plaintiff, who died before 
defendant’s appeal from the judgment was per- 
fected, held under no obligation to notify de- 
fendant of the death.—Brouiletts Creek Coal 
Co. v. Pomatto, Ind., 85 N. E. 993. 

5.——Jurisdiction of Supreme Court.—The Su- 
preme Court. must notice, of its own motion, 
jurisdictional defects in actions before it.— 
Harper v. Harper, N. C., 62 S. E. 553. ‘ 

6. Questions of Fact.—A judgment will not 
be reversed where the evidence on material 
facts is sharply conflicting, as the supreme 
court will not weigh the evidence.—Whiteley 
Malleable “octin~s Co. v. Wishon, Ind., 85 N. 
E. 832. 

7. Appearance—What Constitutes—A motion 
by defendant to set aside a judgment against 
him which contains both jurisdictional and non- 
jurisdictional grounds constitutes a general ap- 
pearance.—Barnett v. Holvoke Mut. Fire Ins. 
Co., Kan., 97 Pac. 962, 


8. Arrest—Jurisdiction of Police Justice.— 
Where police officers arrested accused for a 
misdemeanor not committed in their presence 








without a warrant, and the next day a warrant 
was issued by the police justice, it was not a 
continuation of the illegal arrest, but was a 
separate and distinct arrest, giving the police 
justice jurisdiction.—People v. Bradley, 111 N. 
Y. Supp. 625. 


9. Necessity of Warrant.—An_ officer who 
discovers a person keeping liquor at his place 
of business may arrest him without a war- 
rant.—Jenkins v. State, Ga. 62 S. E. 574. 

10. Assault and Battery—<Acts Constituting 
Assault.—One who shoots in ‘the direction of 
another within range, intending only to fright- 
en him, held guilty of an assault.—Edwards v. 
State, Ga., 62 S. E. 565. 


11. Assignments—Interest of Assignor in 
Claim.—A deposition by plaintiff suing as as- 
signee, taken in prior proceedings in the same 
litigation, held admissible to show that the as- 
signment was not in good faith, but for the 
purpose of qualifying the assignor as a witness. 
—Platner v. Ryan, N. J., 69 Atl. 1007. 

12. Attachment—<Action on Bond.—In an ac- 
tion on a bond for release of an attachment, 
that the complaint described the bond as an 
“undertakine pursuant to law” when it was in 
fact a common-law bond would be immaterial, 
where the undertaking was set out in the com- 
plaint.—Dackich v. Barich, Mont., 97 Pac. 931. 

13. Attorney and Client—Authority of Attor- 
ney.—The fact that persons were Office as- 
sociates of an attorney, and employed by the 
same employer, does not justify an inference of 
authority on the part of the attorney to appear 
as attorney for such persons in a suit brought 
against them.—Thomson v. Patek, IIl., 85 N. E. 
603. 


‘14. Bankruptey—Allowance of Attorney’s 
Fees.—The attorney for a mortgagee of a bank- 
ru-+ who was permitted to sell the mortgaged 
property and hold the proceeds subject to the 
orders of the bankruptcy court, and is subse- 
quently adjudged to have no interest therein, 
is not entitled to an allowance from the fund 
for services rendered, except in so far as such 
services contributed to create or conserve such 
fund for the benefit of the estate.—In re J. C. 
H. Claussen & Co., U. S. D. C., D. S. Car., 164 
Fed. 300. 

15.——Chattel Mortgage.—A chattel mortgage 
upon a stock of goods given and accepted with 
the understanding that the mortgagor should 
remain in possession and sell as usual, with no 
provision for an accounting, is fraudulent and 
void as against the creditors in bankruptcy 
of the mortgagor.—In re Tucker, U. S. D. C., E. 
D. N. Car., 161 Fed. 584. 


16.——Competency.—Where three trustees are 
elected for a bankrupt corporation, it is no 
ground of objection that one of them is a di- 
rector of the corporation; and, in case it be- 
comes the duty of the trustees to bring an ac- 
tion against the directors, such action may be 
brought by the other two, making their co- 
trustee a defendant as director.—In re Syra- 
cuse Paper & Pulp Co., U. 8. D. C., N. D. N. Y,, 
164 Fed. 275. 

17. Delivery of Books to Trustee.—A bank- 
rupt is not permitted to withhold his books 
from his trustee on his mere assertion that they 
contain evidence which would tend to incrim- 
inate him; but, if the court or referee finds 
such to be the fact, a proper order may be 
made protecting him from the use of such evi- 
dence in any criminal proceeding.—In re Harris 
U. S. D. C., 8S. D. N. Y¥., 164 Fed. 292. 
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18. Discharge.—Where a bankrupt failed 
to apply for a discharge in involuntary proceed- 
ings within the twelve months required by 
Bankr. Act, c. 541, he was not entitled to a 
discharge from debts scheduled in such pro- 
ceedings in a subsequent voluntary proceeding. 
—In re Bramlett, U. S. D. C., N. D. Ga., 161 Fed. 
588. 

19. Discharge.—Under Code Civ. Proc. Sec. 
1268, relating to the canceling of a judgment 
where the debt has been discharged in bank- 
ruptecy, held, that a judgment entered after fil- 
ing petition in bankruptcy should be vacated 
where the debt was dischargeable at the time 
of filing the schedule.—Walker v. Muir, 111 N. 
Y. Supp. 465. 


20. Failure to Keep Books.—A refusal of a 
discharge to a bankrupt on the ground that he 
failed to keep books is not warranted, unless 
there is evidence from which at least it can 
fairly be inferred that there was an actual in- 
tent to conceal his condition. Mere negligence 
in the keeping of books is not sufficient.—In re 
Haskell, U. S. D. C., S. D. N. Y., 164 Fed. 301. 


21. Leases.—A lease providing that, if it 
should be terminated for any cause before a 
specified date, the lessee’s erections should be- 
long to the lessor, held enforceable against the 
lessee’s trustee in bankruptcy, though not filed 
as a chattel mortgage.—Niagara Falls Hydraut- 
ic Power & Mfg. Co. v. Schermerhorn, 111 N. Y. 
Supp. 576. 


22. Liens—That property of a bankrupt 
Was subject to a valid foreign attachment lien 
not divested by the bankruptcy act did not }re- 
vent the bankruptcy court from ordering o sale 
of the property free from liens.—In re !Jnited 
States Graphite Co., U. S. D. C., E. D. Pa., 151 
Fed. 583. 


23. Preferences.—Where the creditor knew 
of such circumstances as would ordinarily pro- 
duce belief in the mind of a prudent man that 
a preference was intended by a transfer made 
by the debtor, the jury were justified in finding 
that the creditor had reasonable cause to be- 
lieve that a preference was intended.—Blyth & 
Fargo Co. v. Kastor, Wyo., 97 Pac. 921. 


24. Proceedings After Death of Partner.— 
A partnership is not subject to proceedings in 
bankruptcy after it has been dissolved by the 
death of one of its members, nor can represent- 
ations by his heirs at law that they retain his 
interest in the firm continue it in existence for 
such purpose; and voluntary proceedings in- 
stituted by the surviving partner involve only 
his individual estate.—In re Evans, U. S. D. C., 
N. D. Ga., 161 Fed. 590. 

25.—-—-Property Acquired by Trustee.—Where 
a bankrupt inherited real and personal prop- 
erty from a deceased child, the child’s admin- 
istrators, while entitled to possession of the 
personal property pending administration, had 
no right to or interest in the real estate for 
any purpose.—In re Kane, U. S. D. C., N. D. N. 
Y., 161 Fed. 633. 

26. Provable Claims.—A note given by @ 
bankrupt to his wife is provable against his 
estate, regardless of the consideration therefor, 
where it is not shown that the bankrupt was 
indebted at the time it was given.—In re Kyte, 
U.S. D. C., M. D. Pa., 164 Fed. 302. 

27.—Rights of Trustee—On a corporation 
becoming a bankrupt, its trustee acquires no 
higher rights to recover stock liabilities from 
stockholders than the bankrupt had.—Stern- 





























bergh v. Duryea Power Co., U. S. C. C. of App., 
Third Circuit, 161 Fed. 540. 

28. Secured Creditors.——A mortgage cred- 
itor of a bankrupt who proves his claim for 
the purpose of enforcing his lien on the pro- 
ceeds of the mortgaged property which has been 
sold by the trustee does not thereby become 
liable for his proportionate share of the costs 
of the general administration of the estate.— 
Mills v. Virginia-Carolina Lumber Co., U. S. C. 
C. of App., Fourth Circuit, 164 Fed. 168. 

29. Unrecorded Mortgages.—Under Civ. 
Code S. C. 1902, Sec. 2456, the holder of a 
mortgage given by a bankrupt which was not 
recorded within forty days has no interest in 
the proceeds of the mortgaged property, unless 
or until all subsequent creditors of the bank- 
rupt have been paid in full—In re J. C. H. 
Claussen & Co., U. S. D. C., D. S. GC, 164 Fed. 
300. 

30. Banks and Banking—Suit on Behalf of 
Stockholders.—A loss resulting to a national 
bank from bad loans which were not repaid 
cannot be said to have been caused by a viola- 
tion of law bythe directors in failing to keep 
on hand the legal reserve required by Rev. St. 
Sec. 5191, U. S. Comp. St, 1901, p. 3486.—Allen 
v. Luke, U. S. C. C., D. Mass., 163 Fed 1018. 

31. Benefit Societies—Amendment to By-Laws. 
—While a mutual benefit association may make 
reasonable amendments to its by-laws, an 
amendment made without notice to a member 
is unreasonable.—Lewin v. Koerner’ Benev. 
Assn., 112 N. Y. Supp. 508. 

32. Bv-Laws.—Subordinate lodges of a 
beneficial association held bound by the con- 
stitution and by-laws of the grand lodge pro- 
hibiting a dissolution of a subordinate lodge 
so long as five or more remained and desired 
to continue the  organization.—Freundschaft 
Lodge, No. 72, D. O. H. v. Alchenburger, IIl., 85 
N. E. 653. 

33. Constitution.—Adoption of a constitu- 
tion by a state grand lodge of a beneficial as- 
sociation held not a repudiation of allegiance 
to the United States grand lodge.—Freundschaft 
Lodge No. 72 D. O. H. v. Alchenburger, IIl., 85 
N. E. 653. 

34. Carriers—Connecting Carriers.—A _ con- 
tract between the initial and connecting car- 
riers is deemed to have been made for the 
benefit of the shipper making a through ship- 
ment of goods, and the contract is ratified by 
the shipper’ bringing suit.—Hachadoorian v. 
Louisville & N. R. Co., 112 N. Y. Supp. 660. 

35. Damages for Delay in Carriage of 
Goods.—In an action by a seller to recover the 
value of goods against a carrier, whether under 
the contract of sale the goods were to be actu- 
allv delivered to the buyer, or whether they 
were to be delivered free on board cars, held 
to be for the jury.—Acme Paper Box Factory v. 
Atlantic Coast Line R. Co., N. C., 62 S. E. 557. 

36.——Rights of Endorsee.—The right confer- 
red by the indorsement of a bill of lading is 
limited to that which might have been exercis- 
ed by the indorsee, had the goods themselves 
been transferred.—Franklin Trust Co. v. Phil- 
adelphia, B. & W. R. Co., Pa., 70 Atl. 949. 

37. Chattel Mortgages—Validity.—A chattel 
mortgage, good only between the parties be- 
cause not filed of record, is, after condition 
broken and delivery by mortgagor to mortga- 
gee of the mortgaged chattels, good as to all 
others.—Garrison v. Street & Harper Furniture 
& Carpet Co., Okl., 97 Pac. 978. 
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38. Commerce—Interstate Commerce.—An en- 
actment by Coneress in the assumed exercise 
of its constitutional power to regulate inter- 
state commerce is subject to review by the 
courts, to determine whether it is within such 
power as limited by the Constitution itself, and 
a legitimate and reasonable exercise thereof.— 
United States v. Delaware & H. Co., U. S. C. C., 
E. D. Pa., 164 Fed. 215. 


39. Constitutional Law—Charter of Railroad. 
—The charter of a railroad is a contract be- 
tween it and the state, but it is, like all con- 
tracts, subject to the exercise of the police pow- 
er of the state to pass such laws as are neces- 
sary for the health and safety of persons and 
property.—People v. Illinois Cent. R. Co., IIL, 
85 N. E. 606. 


40. Notice of Appeal.—St. 1907, p. 753, c. 
410, providin~ for appeals without giving no- 
tice thereof, held not in conflict with Const. art. 
1, Sec. 13.—In re McPhee'’s Estate, Cal., 97 Pac. 
878. 

41. Corporations — Contracts.—Corporation 
held estopped to allege that a contract by its 
directors was invalid, because a quorum was 
not present when it was made, where the other 
parties had made large expenditures relying 
thereon.—Greensboro Gas Co. v. Home Oil & 
Gas Co., Pa., 70 Atl. 940. 

42. Returns to State Department.—A _ re- 
turn by a corporation to the state department 
that its capital stock had been increased from 
$1,000 to $100,000, and had been issued for cash 
and property when it had been largely issued 
for patent rights, held sufficient.—Sternbergh 
v. Duryea Power Co., U. S. C. C. of App., 161 
Fed. 640. 

43. Sale of Stock.—In an action to recover 
the price paid by plaintiff .to defendants for the 
purchase of corporate stock, the certificates 
for which defendants refused to deliver and 
which never were transferred on the books, it 
is no defense that plaintiff had title to the 
stock.—Kinser v. Cowie, Ill. 85 N. E. 623. 

44. Courts—Injunctions.—An injunction will 
not lie where the writ will be an unlawful in- 
terference by a state court with the power 
of a court of the United States to enforce its 
judgment.—Smith v. Reed, N. J., 70 Atl. 961. 

45. Covenants—Warranty of Title-—Where a 
deed conveyed the right, title, and interest, in 
certain premises, the covenants are limited to 
the interest which the grantor has in the prop- 
erty.—White & Corbitt v. W. W. Stewart & 
Co., Ga., 62 S. E. 590. 

46. Who Are Bound.—A grantee who ac- 
cepts a deed is as much.bound bv a covenant 
imposing duties on him as though he had 
signed and sealed it.—Druecker v. McLaughlin, 
Ill., 85 N. E. 647. . 

47. Criminal Evidence—Order of Proof.—The 
ordinary practice is to establish the corpus 
delicti before admitting evidence of any state- 
ment of accused, but a mere variation in the 
order of proof may not be prejudicial to him. 
—People v. Besold, Cal., 97 Pac. 871. 

48. Criminal Law—Amendment of Judgment. 
—Where defendant was convicted of practicing 
dentistry without a license, but the judgment 
erroneously recited his conviction of practicing 
“medicine” an amendment, by substituting the 
word “dentistry” for “medicine,” did not con- 
stitute a second judgment beyond the court’s 
jurisdiction.—Ex parte Hornef, Cal., 97 Pac. 891. 

49. Appeal From Police Court.—Where de- 
fendant, on appeal from conviction in the po- 




















lice court, is under bail, and a new complaint 
is filed in the district court because of the in- 
sufficiency of the former complaint, no new 
warrant nee~ be issued.—City of Topeka v. Du- 
rein, Kan., 97 Pac. 967. 

50. Criminal Trial—Consent of Injured Party. 
—A conviction for willfully riding or driving 
the horse of another cannot be sustained, where 
a sale of the animal is effected: the transaction 
on the part of accused being thus ratified by 
the owner.—Sanders v. State, Ga., 62 S. E. 567. 


51. Customs Duties — Protest Against As- 
sessment.—In proceedings against the assess- 
ment of duty, the question is not whether the 
collector was wrong, but whether the importer 
is right, and the burden of establishing this is 
on the latter.—Legg v. United States, U. S. C. 
C. of App., 163 Fed. 1006. 

52. Damages—Penalties—Whether a sum 
agreed to be paid for breach of contract is a 
penalty or liquidated damages depends on the 
intention of the parties, to be gathered from 
the language of the contract and the cir- 
cumstances of the case.—Cerero v. American 
Surety Co., 111 N. Y. Supp. 615. 

53. Personal Injuries.—In an action by a 
woman for personal injuries causing retrover- 
sion of the uterus, verdict for $4,156 held not 
excessive.—O’Malley v. Rhode Island Co., R. L, 
70 Atl. 915. 


54.——Punitive.—A corporation held liable 
for punitive damages, where it recklessly per- 
sists in using heavy blasts of dynamite with 
knowledge that they are shattering plaintiff’s 
house and barn.—Funk v. H. S. Kerbaugh, Pa., 
70 Atl. 953, 

55. Dead Bodies—Right to Body.—A husband 
is entitled to the dead body of his wife for 
burial, and in the condition in which death 
leaves it; but a slight incision by the attend- 
ant surgeon to ascertain the cause of death, 
and in obedience to a city ordinance that a cer- 
tificate of burial may be obtained held not to 
infringe this right.—Rushing v. Medical College 
of Georgia, Ga., 62 S. E. 563. 

56. Descent and Distribution—What Law 
Governs.—Whether distribution is effected by 
the state of the domicile of the decedent or by 
that of the locus of the property, the law of 
distribution is that of the state of the domicile. 
—Kingsbury v. Bazeley, N. H, 70 Atl. 916. 

57. Discovery—Failure to Answer (Questions. 
—A defendant is not entitled to judgment 
against ~laintiff on the merits because of the 
failure of plaintiff to answer interrogatories.— 
Carlstedt v. Rohsenberger, Ind., 85 N. E. 996. 

58. Drunkards—Evidence.—Bvidence that de- 
fendant was drunk “upon the public streets” 
named in a certain city is sufficient evidence 
that defendant was intoxicated on a public 
street or highway.—Stringfield v. State, Ga., 





.62 8S, E. 569. 


59. Elections—Ballots.—A ballot properly 
marked, but not containing all of the circle 
and squares on a certain ticket because of be- 
ing improperly fed in printing, held a mutilated 
ballot, and not to be counted.—Kerr v. Flewel- 
ling, Ill., 85 N. E. 624. 

60. Eminent Domain—Compensation.—The 
legislature cannot constitutionally authorize a 
municipality to appropriate private property 
rights in streets, in connection with a business 
entervrise, without payment of just compensa- 
tion.—In re Low, 112 N. Y. Supp. 619. 


61.——Compensation.—The term “just com- 
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pensation,” as used in connection with the tak- 
ing of ~~operty for public use, involves placing 
the property owner in the same position finan- 
cially that he would have beén in if his prop- 
erty had not been taken on a given date.— 
In re Low, 112 N. Y. Supp. 619. 


62. Easement.—A possible reverter of the 
land taken by railroad corporations by eminent 
domain is not contemplated in the assessment 
of compensation therefor. even though only an 
easement passes, the anpropriation being re- 
garded as permanent, and the damages being 
awarded on that basis.—Hudson & M. R. Co. v. 
Wendel, N. Y., 85 N. E. 1020. 


63. Escheat—Operation and Effect.—Upon the 
death of the owner of land without heirs, such 
land at once escheated to the state, and the 
title thereto immediately vested in the state 
by overation of law.—Smith y. Doe, 111 N. Y. 
Supp. 525. 

64. Evidence—Damages.—In an action involv- 
in~ damages sustained by an owner of sheep 
grazing lands and sheds by reason of the same 
having been infected by a disease, it is error 
to permit the owner to state the amount of his 
damages without first stating the particular 
items thereof.—T. C. Power & Bro. v. Turner, 
Mont., 97 Pac. 950. 

65. Telegrams.—Telegrams purporting to 
be in reply to other telegrams, held prima facie 








admissible-—Edward Bros. v. Erwin, N. C., 62 
S. E. 545. 
66. Executors and Administrators—Bond.— 


A bond will not be required of an executor, 
where it does not appear that he is wasting or 
misapplying the assets, and there is no well- 
grounded apprehension that a devastavit will be 
committed.—In re Knowles’ Estate, N. C, 62 
S. E. 549. 

67. Compensation.—Each successive admin- 
istrator is not entitled to the same rights of 
but their claims for compensa- 
considered with reference to the 
others; the estate being admin- 
entirety.—In re Leavitt, Cal., 97 





compensation, 
tion must be 
rights of the 
istered as an 
Pac. 916. 

68. Federal Jurisdiction—Courts.—Where the 
jurisdiction of a federal court in a suit de- 
pends entirely upon the alleged infringement 
of a copyright, and the thing so alleged to be 
infringed is not within the copyright laws, 
no estoppel on the part of defendant to deny 
fact can confer jurisdiction—Royal Sales 


such 
Gaynor, U. 8S. C. C., S. D. N. Y., 164 Fed. 


Co. Vv. 
207. 

69. Fimes—Death of Defendant—The death 
of a defendant in a criminal case after judg- 
ment imposing a fine abates the cause and the 
fine cannot be collected from his estate.—United 
States v. Mitchell, U. S. C. C., D. Oreg., 163 Fed. 
1014. 

70. Fire Insurance—Automobiles.—Destruc- 
tion of an automobile by fire caused by the ig- 
nition of ~asoline vapor by an oil lamp on the 
automobile after the gasoline had flowed from 
the automobile held within the exception of a 
policy exempting the insurer from liability for 
loss by fire originating “within the vehicle.”— 
Preston vy. Aetna Ins, Co., N. Y., 85 N. E. 1006. 

iN Forfeitures—Enforcement.—The rule 
against enforcement of forfeitures in equity 
eannot be invoked to protect rights claimed 
to have been forfeited by the voluntary act of 
the parties.—Freundschaft Lodge No. 72 D. O. 
H. v. Alchenburger, Ill., 85 N. E. 653. 








72. Frauds, Statute of—Sale of Realty.—A 
writing, signed by an owner of land, acknowl- 
edging receipt of a part of the price, but not 
statin~ the amount of the price, fails to comply 
with the statute of frauds.—Kinderland v. Kirk, 
Ga., 62 S. E. 582. 


73. Garnishment—Jurisdiction.—Judgment in 
garnishment proceedings held void for want of 
preliminary proceedings necessary to give court 
jurisdiction.—Pease vy. Chicago Crayon Co., IIL, 
85 N. E. 619. 


74. Homicide—Motive.—In a prosecution for 
homicde, proof of motive is not indispensable 
to a conviction.—People v. Besold, Cal., 97 Pac. 
871. 

75. Husband and Wife—Alienation of Affec- 
tion.—Where a father or mother is charged 
with the alienation of a husband’s or wife’s af- 
fection, the motive of the parent in harboring 
or sheltering the child is presumed to be good 
until the contrary appears.—Workman v. Work- 





man, Ind., 85 N. E. 997. 
76. Antenuptial Agreements.—Provision in 
antenuptial contract by which a husband as- 


sumed to bind himself to pay to his wife $500 
for wardrobe and personal expenses held con- 
trary to public policy.—Warner v. Warner, II1., 
85 N. E. 630. 


77.-——Contracts Between.—Provision for @ 
wife in antenuptial contract held so dispropor- 
tionate to the husband’s means as to render 
it void, in the absence of a showing that the 
wife had full knowledge as to value of the 
husband's property.—Warner v. Warner, IIl., 
85 N. E. 630. 


78. Indictment and Information—Violation of 
Department Regulations.—Regulations made by 
an executive department in pursuance of au- 
thority delegated by Congress have the force 
of law, and the courts take judicial notice of 
their existence and provisions, and it is un- 
necessary to set them out in an indictment for 
their violation, or to specify the particular rule 
violated.—United States v. Moody, U. S. D. C., 
N. D. Mich., 164 Fed. 269. 


79. Intoxicating Liquors—Place of Business. 
—A nearby room, which a person uses in con- 
nection with the business conducted in his regu- 
lar place of business, is a part of his place of 
business within the prohibition statute (Acts 
1907, p. 81).—Bashinski v. State, Ga., 62 S. E. 


vit. 

80. Judgment—Conclusiveness.—An agent is 
primarily, and his principal is secondarily, lia- 
ble for his negligence; and where both are sued 
in a single action, exoneration of the agent ex- 
onerates the principal.—Bradley v. Rosenthal, 
Cal., 97 Pac. 875. 

81. Vacating.—The court has power to set 
aside a judgment, against several defendants 
for want of jurisdiction as to one defendant on 
motion made for that purpose after the expira- 
tion of the term at which the judgment was 
rendered.—Thomson v. Patek, Ill., 85 N. E. 603. 

82. Judicial Sales—Vacation.—A court has 
power to vacate an order of confirmation of a 
judicial sale at the same term at which it was 
rendered.—Indiana & Arkansas Lumber & Mfg. 
Co. v. Milburn, U. S. C. C. of App., Eighth Cir- 
cuit, 161 Fed. 531. 

83. Justices of the Peace—Agreement for Con- 
tinuance.—One who absents himself from court 
on a promise made by the magistrate, when not 
actually presiding, that the cause will be con- 
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tinued, does so at his risk.—Atlantic Coast Line 
R. Co. v. A. Cohn & Co., Ga., 62 S. E. 572. 

84. Landlord and Tenant—Damages.—Tenants 
held entitled to recover, as for trespass, for the 
destruction of their beneficial use of the prem- 
ises by the act of the landlord in shutting off 
steam power included in the lease, and not 
confined to an action for breach of covenant.— 
Eagan v. Browne, 112 N. Y. Supp. 689. 

85. Muster and Servant—Care Required of 
Master.—Where, in casting molten metal, the 
gases generated in the metal wo'd escane and 
cause pieces of the metal to burst off, it was 
defendant’s duty for the protection of its em- 
ployees to provide a means for such gases to 
escape, so as to prevent the explosions.—Shou- 
kair v. Sargent Co., Ill., 85 N. E. 621. 

86. Failure to Make Rules.—The failure of 
an employer to make rules for the protection 
of an employee is no proof of negligence, unless 
it appears from the nature of the business that 
the employer should have anticipated the neces- 
sity of such precautions.—Palmieri v. S. Pearson 
& Son, 112 N. Y. Supp. 684. 

87. Mechanics’ Liens—Who Are Entitled To. 
—One who bought lumber of his employer 
by using his wages and cash, and furnished it 
to defendants for their house, is entitled to a 
materialman’s lien for the price thereof.—Po- 
piella v. Zolawenski, Wash., 97 Pac. 972. 

88. Municipal Corporations—Damage to Abut- 
tiny Property.—Municpal corporations changing 
the rrade of its streets held not liable for con- 
sequential damages to abutting property in the 
absence of constitutional or statutory provision 
allowing it.—Dorsey v. Town of Henderson, N. 
C., 62 S. E. 547. 

89.—_—Obstructions in Street.—Where, in ob- 
structing a street, a contractor erects suitable 
warning to travelers, the city need not take 





like precaution; and the city or a responsible | 


person may avail himself in his defense of such 
warnings.—Stockton Automobile Co. v. 
Cal., 97 Pac. 881. 

90.——Ordinances.—A city granting a fran- 
chise to furnish light and heat by means of nat- 
ural gas may grant a similar franchise, unless 


Confer, | 


the first franchise was made exclusive in ex- | 


press terms.—Town of Sapulpa v. Sapulpa Oil & 
Gas Co., Okl., 97 Pac. 1007. 


91. 





Power to Control Streets.—Municipali- 


ties held to hold their streets in trust for the | 
public use and benefit with no power to grant | 
their exclusive use to private individuals or | 


corporations.—Village of Madison y. 
Granite & St. Louis Traction Co., Ill., 85 N. E 
596. 


92. Public Utilities —A convention hall, to 
be owned, controlled, and used exclusively by 
a city, to accommodate public gatherings held 
a public utility, within the meaning of that 
term as used in Const. art. 10, Sec. 27 (Bunn’s 
Ed. Sec. 293), authorizing incorporated cities 
or towns to become indebted for public utilities. 
—State v. Barnes, Okl., 97 Pac. 997. 


93.——-Suit for Patrolman’s Salary.—A suit for 
patrolman’s salary during his suspension on 
charges in proceedings which ha? been quashed 
held not premature, though after the suit was 
filed the same and other charges were refiled 
against him.—Bullis v. City of Chicago, Ill., 85 
N. E. 614. 


94. Ne Exeat—Construction of Bond.—A bond 
given to secure the release of a bankrupt when 
arrested under a writ of ne exeat, and condi- 





Alton, | 





tioned that he shall not depart from the dis- 
trict, is to be constriied in accordance with its 
terms, and the departure of the bankrupt from 
the district without leave of the court is a 
breach thereof, although he is present to abide 
the judement of the court when rendered.—In 
re Appel, U. S. C. C. of App., First Circuit, 163 
Fed. 1002. 


95. Negligence—Servant -f Indenendent Con- 
tractor.—A servant of an independent contrac- 
tor in using a crane runway in defendant’s mill 
held not to have assumed the risk of defend- 
ant’s negligence in operating a crane, or that 
portion of the runway on which plaintiff was 
standing, without notice to him —Standard 
Steel Car Co. v. McGuire, U. S. C. C. of App., 
161 Fed. 527. 


96. Officers—Constitutional Restriction.—Jn 
the absence of constitutional restrictions. it is 
within the vower of the legislature to shorten 
the term of a public officer or to abolish the 
office during the term of an incumbent.—Gra- 
ham v. Roberts, Mass., 85 N. E. 1009. 


97. Plending—FEstoppel.—The town council of 


_an incorporated town is not estopped to relv 


on the invalidity of an ordinance extending a 
purchase, where such estoppel is not pleaded, 
and the evidence fails to disclose that the gran- 
tee of said franchise or its assignee was misled 
to its injury.—Town of Sapulpa v. Sapulpa Oil 
& Gas Co., Okl., 97 Pac. 1007. 


98. Prohibition—When' Writ Issues.—Prohi- 
bition is the proper remedy when an inferior 
court assumes excessive judicial power, or it 
makes an unauthorized application of judicial 
force, in a cause otherwise properly cognizable 
by it.—State v. Huston, Okl., 97 Pac. 982. 


99. Quieting Title—Title of Plaintiff.—The 
general rule that one must be the owner of 
provert~ to maintain an action to remove a 
cloud from the title held to have no application 
in certain case.—-Turner v. Barber, Ga., 62 S. 
E. 587. 


100. Railroads—Contributory Negligence.— 
The inference on the subject of contributory 
negligence, which the complaint in an action 
against a railroad company for injuries at a 
crossing admits of, must be in favor of plain- 
tiff.—Cleveland, C., C. & St. L. Ry. Co. v. Lynn, 
Ind.. 85 N. E. 999. 


101. Receivers—Appointment.—An appoimt- 
ment of a receiver for a bank held not assail- 
able collaterally by one not a party to the re- 
eeivership proceedings, even if the bill was 
demurrable because containing no prayer for 
process.—Benjamin v. Staples, Miss., 47 So. 425. 


102. Services of Former Receiver.—An ex- 
receiver of a railroad company held not en- 
titled to recover against his successor, for ser- 
vices as an attorney in assisting his attorney 
in performing services for which such attorney 
was employed.—Jones v. Gardner, Tex., 112 S. 
W. 826. 

103. NRelease—Operation and Effect.—A _ re- 
lease on a certain date for all damages suffered 
on account of the overflow and detention of 
water on a farm is no defense to an action for 
like damages in subsequent years.—Ramey Vv. 
Baltimore & O. S. W. R. Co., Ill, 85 N. E. 639. 

104. Remainders—Acquisition By Life Tenant. 
—Where a life tenant under a will inherits 
from her son the remainder, the two estates 
merge, and she is entitled to the whole prop- 
erty.—In re Wadsworth, 111 N. Y. Supp. 680. 
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105. Sales—Implied Warranty.—There is no 
implied warranty on a sale to a butcher of cows 
that they are neither diseased nor unfit for 
food.—Kinch v. Haynes, 111 N. Y. Supp. 618. 


106. Remedies of Seller.—No‘tce, by pur- 
chasers of securities which were to he delivered 
at a stated time and place, that they could not 
then receive and pay for the securities. held to 
excuse a tender at such time and place by the 
sellers to entitle them to maintain an action 
for breach of contract.—Watson, Preston & Co. 
v. Greenwood & Co., U. S. C. C., E. D. Pa., 164 
Fed. 294. 





107.——Time When Title Passes.—Where a 
seller delivers goods sold to a earrier, title 
passes on delivery; but. where the contract is 
to deliver the goods to the buyer, title does 
not »ass until thev are in his possession.—Acme 
Paper Box Factory v. Atlantic Coast Line R. 
Co.. N. C., 62 S. EB. 557. 


108. Sheriffs and Constables—Removal for 
Neglect of Duty.—In summary proceedings to 
remove a constable for neglect of duty in fail- 
ing to prevent a disturbance of the peace, evi- 
dence held sufficient to support findings against 
defendant.—Larue v. Davies, Cal., 97 Pac. 903. 


109. Specific Performance—Defenses.—Equity 
will not refuse to decree enforcement of a 
contract to convey land for plaintiff’s failure 
of performance on -his part within the time 
specified, where he sought in good faith to do 
so, but was prevented therefrom by defendant. 
—Zempel v. Hughes, Ill., 85 N. E. 641. 


110. Street Railroads—Negligent Operation. 
—The operation of a street car, between dusk 
and dark, and without light or signal past a 
car that had been discharging passengers, was 
negligence.—Donelson v. East St. LL. & S. Ry. 
Co., Ill., 85 N. E. 914. 


111. Sunday—Operation of Freight Trains.— 
Where a freight train is scheduled to reach 
its destination before 8 o’clock.on Sunday morn- 
ing and is detained by unavoidable circum- 
stances, it can continue to run until it reaches 
its destination without violating the law.— 
Westfall v. State, Ga., 62 S. E. 558. 


112. Trade-Marks and Trade-Names—Bene- 
ficial Associations.—An unincoroporated bene- 
ficial association doing business under the lodge 
system held not entitled to the exclusive use 
of certain lodge names, nor were the rights of 
such association infringed bv the use of such 
names in combination by a new organ‘zation.— 
Freundschaft Lodge No. 72 D. O. H. v. Alchen- 
burger, Ill., 85 N. E. 653. 


113..——Unfair Competition.—The manufactu- 
rer of an antiseptic to which he gave the ar- 
tificial name “Areyrol,” held entitled to an in- 
junction restraining defendant, a jobbing drug- 
gist, from placing Argyrol on his price list and 
supplying customers who called for the same 
with a different and cheaper preparation in its 
place.-—Barnes v. Pierce, U. S. C. C., 164 Fed. 
213. 


114. Unfair Competition.—Use of name of 
cigar manufacturer held entitled to protection 
by injunction, notwithstanding another had not 
been enjoined from its use, and defendant had 
spent large sums in extending its business un- 
der the name.—Juan F. Portuondo Cigar Mfg. 
Co. v. Vicente Portuondo Cigar Mfg. Co., Pa., 
70 Atl. 968. 


115.——-Unfair Competition.—A manufacturer, 








which adopted the word “Ruberoid” as a trade- 
mark for a roofing material, which trade-mark 
was invalid as an attempt to appropriate the 
descrintive term “rubberoid,.” is not entitled to 
an injunction on the ground of unfair competi- 
tion against another manufacturer because of 
its use of the name “RubberO” to designate a 
similar roofing.—Trinidad Asphalt Mfg. Co. v. 
Standard Paint Co... U. S. Cc. C. of App., Eighth 
Circuit, 163 Fed. 977. 


116 Trial—tInstructions.—In an action for 
injuries to a passenger while boarding a car, 
an instruction held erroneous because with- 
drawing from the jurv the questions of plain- 
tiff’s contibutorv negligence and the comnany’s 
negligence.—Woods v. New York & Q. C. Ry. 
Co., 112 N. Y. Supp. 680. 


117. Trusts-—Resulting Trusts—Where land 
conveved to one person is purchased with the 
monev of another, a trust in favor of the latter 
results, thourh the payment was from the pro- 
ceeds of money borrowed by the latter from the 
former.—Howe v. Howe, Mass., 85 N. E. 945. 


118. Vendor and Purchaser—Time for Per- 
formance.—In equity time is not necessarily 
deemed of the essence of a contract to convey 
land; but. if it is made so by the terms of the 
agreement it will be so treated in equitv as in 
law.—Zempel v. Hughes, IIll., 85 N. E. 641. 


119. WVenue—Second Application for Change. 
—Where defendant requested a change of 
venue, to which plaintiff assented, he was not 
entitled to a second change, though the change 
of venue was not made upon affidavit, as pro- 
vided by statute.—Evansville Mental Bed Co. 
v. Loge, Ind., 85 N. E. 979. 


120. Wills—Action to Set Aside.—In a suit to 
set aside a will, evidence held to warrant the 
verdict and decree that testatrix knew and un- 
derstood the terms and provisions of the will, 
and that it represented her wishes.—Freund v. 
Becker, Il., 85 N. E. 610. 


121. Exclusion of Son.—Clause of a will, 
declaring that a son of testator had received 
his full share of the estate, held to exclude said 
son from any share under the will.—Harper v. 
Harper, N. C., 62 S. E. 553. 





122.—_—-Interest on Pecuniary Legacies.—Pe- 
cuniary legacies held payable at the end of the 
vear from the death of testator, without inter- 
est. and thereafter they bear interest.—Kings- 
bury v. Bazeley, N. H., 70 Atl. 916. 


123. Words of Survivorship.—Where there 
is a devise of a fee simple absolute in the first 
instance and the gift is immediate, words of 
survivorship will be referred to the death of 
the testator and not to death generally, when- 
ever it may occur.—Robinson v. Jones, Pa., 70 





Atl, 948. 
124. Witnesses—Credibility—In an _ action 
against railroad for injuries received on de- 


tendant’s track, evidence of the intoxication of 
plaintiff when injured was admissible to affect 
the weight of his testimony; he having testi- 
fied concerning the injury.-—Pittsburgh, C., C. 
& St. L. Ry. Co. v. O'Conner, Ind., 85 N. E. 969. 


125.Impeachment.—An_ impeaching’ wit- 
ness may be asked whether he would believe 
another witness upon oath from his general 
knowledge of the latter’s reputation for truth. 
—Peonle v. Corey. Cal., 97 Pac. ‘907. 





